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Current Topics. 


The death of Edwin A. Bedell, State re- 


| porter, which came with almost startling 


suddenness, removes a thoroughly competent 
and painstaking official in the prime of his 
powers and usefulness. Mr. Bedell had 
served in the capacity of assistant reporter 


' for anumber of years, and when Hr, Edmund 


H. Smith was obliged by reason of impaired 
health to relinquish the position his deputy 
Mr. Bedell 
proved in every way a worthy successor otf 
one who had set a very high standard of 


was chosen to sueceed him. 


» work in the office of State reporter, and it is 


no exaggeration to say that in the difficult 
and arduous position he answered every re- 
quirement. By bench and bar alike, Mr. 
Bedell’s services were thoroughly recognized 


That he 


and in the midst of his usefulness is a sad- 
In addition to his high 


cultured musician and an accomplished or- 


}ganist, in which latter capacity he served 


fal 
able F 








» nost 


acceptably for many years. Mr. 


| Bedell is survived by his wife, a daughter of 


the late Hiram E. Sickels, who for many 
years held the position of State reporter and 
who was one of the most accomplished in a 
long line of able men and trained lawyers, 





Judge Alton B. Parker’s recent address 
before the Philadelphia Law Academy, upon 
“ The Lawyer’s Duty in the Preservation of 
Civil Liberty,” has been received with ex- 
pressions of approval in some quarters, and 
in others with criticism of the sentiments ex- 
pressed. It can hardly be questioned, how- 
ever, that there is, as Judge Parker says, a 
constant demand for so-called reform; for 
alteration in our constitutions, statutes and 
methods of judicial] procedure which presents 
grave danger to personal rights and liberties. 
It is true, as the Legal Intelligencer asserts, 
that Judge Parker is further supported in 
his somewhat pessimistic view of the situa- 
tion by President Roosevelt’s bold declara- 
tion that, “‘ we need through executive action, 
through legislative and through judicial in- 
terpretation and construction of law, to in- 
crease the power of the Federal Government, 
and if we fail thus to increase it, we show 
our impotence ;” by his suggestion in his 
Jamestown speech of June 10th last, that the 
new Congressional] Employers’ Liability 
Law “should be such that it will be impos- 
sible for the railroad successfully to fight it 
without thereby forfeiting all right to the 
protection of the Federal Government under 
any cireumstanees ;”’ and by the introduction 
into Congress of a bill authorizing the Presi- 
dent to nominate a judge in the place of any 
judge of the United States, and if the Sen- 
ate confirm, the substitution takes place; the 
object of this bill evidently being to place 
the judiciary under the control of the execu- 
tive, supported by a vote of two-thirds in the 
Senate, and thus, by intimidating the bench, 
deprive the minority of the protection as- 
sured to them by the Constitution against the 
tyranny of the majority. Such an act, if 
actually passed and its constitutionality sus- 
tained, would probably go far toward im- 
pairing the value of our constitutional guar- 
antees. 

It is true that Judge Parker sysgests no 
specific remedies for the serious evils of our 
economic and business life, but it is worth 


,much to have these evils pointed out in a 


calm, dispassionate manner by so able and 
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far-seeing a student of our government and 
institutions as the former judge of the New 
York Court of Appeals. 





The sort of place Russia is to live in, and 


the despotic nature of the present govern- 
ment, is shown by a recent event. A tele- 


gram from Berlin mentions the fact that a 
young Russian artist, the son of a well- 


known Munich merchant, has been sen- 
tenced in St. Petersburg, to _ fifteen 
years’ penal servitude for caricaturing 


the Czar. How long can such a govern- 
ment continue to exist is a perfectly natural 
inquiry and hardly admits of a great variety 
of answers. The last European monarch to 
send caricaturists to prison was Louis Phil- 
ippe, who imprisoned for a short time the 
bold cartoonist Daumier; but between three 
or four months in St. fifteen 
years in Siberia, there is a wide and startling 
difference. 
Law Times, reealls what it says is a proper 


Lazare and 


Our English contemporary, the 


example for sovereigns to copy in respect of 
satirical drawings in the action of King E«- 
ward a year or so ago. A French Anglo- 
phile, John Grand-Carteret, had 
from the comie press of the world some hun- 


eolleetcd 


dreds of caricatures of England’s monarch 
and made a book of them. Although the 
friendly Frenehman no doubt the 
grosser designs of the artists ILis 
Majesty’s eyes, it could hardly be said with 
truth that the collection is invariably polite 
or good-natured. Yet on the fly-leaf at the 
beginning of the work there is printed the 
facsimile of a letter from Lord Knollws, in 
which he says that the king is pleased to ae- 
cept a copy. What a contrast beiween a 
benevolent and a blood-thirstv monarch! 


kept 


from 


“ Psychopathie Rulers” is the title of an 
article contributed to the Mareh number of 
The North American Review by the well- 
known alienist, Dr. Allan MeLane Hamil- 
ton. History records many examples of the 
class of people diseussed in Dr. Hamilton's 





article, and he asserts that many actions of 
rulers which have been regarded as heroic 
have been the result of some kind or other of 
mental disturbance. Among the individuals 
whom Dr. Hamilton selects for special men- 
tion are the Philips of Spain, Peter the 
Great, Nicholas I and Paul of Russia, Will- 
iam LV and Queen Caroline of England. 
Dr. Hamilton gives an instructive descrip- 
tion of the traits and characteristics 
which the psychopathic condition may be de- 
tected. Dr. Hamilton says: 


by 


“In other times than ours there have been occa- 
sions when nations, fretting under the oppression 
and misrule of licentious monarchs, have unhesitat- 
ingly accepted the leadership of some fanatic whose 
initial attempts to bring them freedom have for a 
time been successful, but ultimately the psychopath 
has always asserted himself. Every one in this con 
nection must recall the career of Cola di Rienzi, who, 
in the fourteenth century, for a long time exercised 
his fanatic sway, and put in operation his insane 
populistic and religious ideas, completely demoraliz- 
ing Italy. Lombroso and several older writers have 
pictured him as a paranoiac, Lombroso analyzing his 
extraordinary writings. 
he harangued the populace and with stilted oratory 
enchanted their ears.’ He soon had a mob following; 
and, after his usurpation of power, he first brouglit 
about a number of apparent reforms through the ex- 
ercise of stringent measures which appealed to the 
masses. He abolished the rather aristocratic and 
licentious Roman Senate, rearranged taxes, and or: 
dered that the granaries should be opened for public 
use. When his insanity became pronounced, he next 
insisted that confession should be made once a year 
under penalty of confiscation of one-third of a per: 
son’s property. He became more and more unbear- 
able, and his religious vagaries and enthusiasm were 
such that he compelled immediate obedience to his 
mandates, comparing himself to Christ; he believed 
in mysticism and symbols, and upon one occasion he 
waved his sword three times to the known divisions 
of the world and said: ‘They too belong to me.’ He 
became ‘incapable of undertaking any resolution 
which was not merely theoretical.’ His early more 
or less altruistic conduct was followed by erratic ex 
cesses, and a violent death, yet there are many to-day 
who think that he was anything but insane.” 





English exchanges mention a curious case 
as having been tried recently by the Shrews- 
bury Assizes. The prisoner in the ease had 


‘By his fantastie eloquence ‘ 
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; been seated on the pavement, playing an 
; § organ and soliciting alms. His cap was on 
i; (2 the ground at his side. ‘The prosecutrix, a 
1 oe young domestic servant, crossed the street to 
e @ the mendicant and dropped into his cap what 
|. she believed to be two half-pennies. In fact, 
|, | the two coins were one half-penny and one 
» | sovereign. Upon discovering her mistake, 
- E half an hour later, the prosecutrix went back 
x g the prisoner and claimed the sovereign. 
+ He denied that he had it in his possession, 
© but upon searching him the police found the 
* F coin hidden in the lining of his waistcoat. 
: 7 At the close of the evidence for the prosecu- 
‘se |. tion, counsel for the prisoner submitted that 
af there was no animus furandi at the time of 
ith | the receipt by the prisoner of the money, and 
 F that therefore no larceny had been commit- 
"| ted. He cited R. v. Flowers, 16 Q. B. Div. 
“F643, and R. v. Ashwell, 16 Q. B. Div. 190. 
liz. |, Mr. Justice Grantham, before whom the case 
ive |) was tried, refused to withdraw the case, and 
his @ charged the jury that if the prisoner knew 
nF when he received the sovereign that it was a 
- jsovereign, he was guilty, and that if he re- 
wht § ceived it innocently and did not appropriate 
ex. Mit till later he could not be convicted of lar- 
the Hceny. The prisoner was found guilty and 
and Fy was bound over. 
or- 
blic 
ext 
= A decision has been handed down by the 
a Court of Errors and Appeals in New Jersey 
vere 2S the final determination, so far as the Jer- 
his Sey courts are concerned, of the long-standing 
vel dispute whether the great coal accumulations 
1 he Wat the various stations near the Pennsylvania 
ge phorder are taxable by the State of New Jer- 
tion Piecy. 
nore |) In the trial, the Lehigh & Wilkes-Barre 
-ex Coal Company sought to establish the 
day point that the coal stored was in transit and 
that the storage was merely an incident of 
interstate transportation from the mines to 
tidewater. Hence, it was alleged, the coal 
ase Became under the protection of the ecommerce 
he ‘lause of the: federal Constitution, and was 
1d 





prot locally taxable. The court holds, first, 











that coal stored as described acquires a situs 
in New Jersey, and therefore becomes sub- 
ject to local taxation. In the second place, it 
lays down the principle that in order to 
claim protection under the commerce clause 
of the federal Constitution, there must be a 
continuous movement from State to State, in 
pursuance of a definite contract, existing, of 
sale or assignment; and, thirdly, the opinion 
declares that transportation by an owner, for 
his own order as consignee, from one State to 
another, for the convenience of the owner, for 
storage en masse and for subsequent sale in 
specific quantities, is not interstate commerce 
in the sense that the merchandise so handled 
becomes exempt from local taxation. 


That decisions of today are sometimes 
governed by precedents which appear to have 
outlived their usefulness is illustrated by the 
recent decision of the New York Supreme 
Court in De Wolf v. Ford, 104 New York 
Supplement, 876. The court in this case, on 
authority of an early English case (Calye’s 
Case, 1 Smith’s Lead. Cas. [8 Ann. Ed. }, 
249), held that a guest at a hotel could not re- 
cover for insults heaped upon her by a ser- 
vant of the proprietor of the hotel. In the 
English case the rule was laid down that an 
innkeeper’s liability extends only to injuries 
to the movables of his guests. He is not li- 
able for insults or injuries to the person. As 
the court could not find that this case had 
ever been questioned in England, it consid- 
ered itself bound. Judge .McLaughlin, 
however, dissents from the decision of the 
majority. 


The decision of the Pennsylvania Su- 
preme Court in Cole v. Elwood Power Com- 
pany, 65 Atlantic Reporter, 678, that a com- 
plete carbon copy of a writing is admissible 
in evidence without notice to produce the 
original, was noticed some time ago in these 
columns. The doctrine announced in this 
case now receives further support in the de- 
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cision by the Supreme Court of Minnesota 
in the case of International Harvester Com- 
pany vy. Elfstrom, 112 Northwestern [e- 
porter, 252. 

The Supreme Court of Nevada in State v. 
Hennessy, 90 Pacitic Reporter, 221, detines 
the expression, “ I am all in,” as used by a 
person mortally wounded to bystanders, and 
helds that under such circumstances the x- 
pression may be taken to mean that the 
speaker considers his life is practically at 
its end, 





Employers’ Liability in Pennsylvania. 


By Crystal EastMaN, in “ Charities and the Com- 
mons.” 

In its recent decision, declaring the Federal Em- 
ployers’ Liability Act of 1906 unconstitutional, the 
Supreme Court seems to say to the States: ‘No 
matter how determinedly progressive your national 
executive may be and no matter how willing your 
Congress may be to fall in with him, we shall see 
that your States are left to do your own reforming 
along this line.” 

President Roosevelt himself in his vigorous mes- 
sage of February 1, makes it clear that when an ade- 
quate national law has covered the field of interstate 
employment, “the field of intro-state employment 
will be left to the action of the several States.” And 
he goes on to express his confidence that the States 
with “this clear definition of responsibility ” before 
them “will undoubtedly give to the performance of 
their duty within their field the consideration the 
importance of the subject demands.” The time has 
come then for us to find out, by a study of the stat- 
utes and the more recent decisions, just how the dif- 
ferent States stand on this question; to determine, 
if possible, how far an employer is now liable for 
injuries to his employees in the course of their work. 
It is in this connection that the following study of 
the employers’ liability law of Pennsylvania is of- 
fered. 

We must begin with a word or two about the law 
of negligence in personal injury cases generally. If 
one person unintentionally, but 
through want of due care (and due care is what the 
average prudent man would have used in similar cir- 
cumstances), he is civilly liable to the injured one 
‘sr the amount of harm, estimated in money, which 


injures another 








his want of care has caused. This seems a natural 
and fair adjustment of burdens. When one is un 
duly careless and thereby hurts another, he should 
make up for it in so far as money can. There ar 
three important features of this law to notice: First, 
contributory negligence on the part of the injured per. 
son defeats recovery. Second, as a general rule of negli. 
gence, and this is important to bear in mind, a mas 
ter is responsible for the negligence of his servant 7 
while engaged in the master’s work. This is on th f 
principle of respondeat superior. It is the master 
who is having the work done,—he must insure it 
being done with reasonable care. Whether he doe 
the work himself or through an agent, the burden oj 
responsibility is obviously well placed. It all goes 
back to the fundamental principle that each mus | 
exercise his own rights in such a way as not to imf 
pair the rights of others; and when one delegates tle 
exercise of his rights to an agent they are none the 
less his rights that are being exercised and he shoul 
be and is responsible for the manner in which they 
are exercised. (This principle does not, of cours : 
exclude the agent or servant in question from liabilit 
also.) Third, the burden of proving negligence is J 
the plaintiff, and of proving contributory negligence} 
is usually on the defendant. 

Now, in the application of this general law to a 
employer’s liability for negligence which results in 
injury to his employees while they are carrying | 


| his work, we shall see that there are some rather ma \ 


P ° ° ~ 
terial modifications and changes. All these moditi 


eations are based, I think, on one idea. The lay 
holds that the employer is in a different relation ti 
his employees because they have made a contrac} 
with him in which certain elements are implied. The 
law assumes that the two parties are free and on # 
equal footing in making this contract. It is the 
contract of hire; the servant is not obliged to work 
for the master,—he can take work or leave it as lt§ 
likes; but if he takes the work he makes a contrat 
in which the law implies that he assumes certail 
risks: (1) He assumes the risk of all the ordinary 
dangers of the employment; (2) further, he assume 
the risk of all extraordinary dangers, as those, fi! 
instance, which arise from defective machinery, at 
an unsafe place to work, or hasty and dangerou 
methods, if he knows about these or might reasot 
ably be expected to know about them and accepts tlt 
work in spite of them, or, if he finds out about them 
or might have found out about them with the exer 
cise of ordinary care and continues working, in spit 
of them. (3) Finally, he assumes the risk of @ 
dangers arising from the carelessness, ignorance, 
incompetency of his fellow employees. 

Thus we see that the general principle of indivié 
ual responsibility for negligence has been pretty wel 
modified in respect to the relations of employer at! 
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employee. Now, we will take up these assumed risks 
more in detail with actual illustrations to show what 
they mean. 
speaking, reasonable. 
industries 
speaking, are inevitable. 


The first is simple and, comparatively 
In a large number of modern 
there are accidents, which, humanly 
It is not as safe to mine 
coal, make steel rails, or manufacture dynamite as 
it is to practice law or dig potatoes. If a 
» chooses one calling rather than another the danger 


is his own lookout. 


man 


An employer does not insure 


the lives and limbs of his employees, and the law 
takes it for granted that for the extra risk involved 
in some occupations there is ample compensation 
furnished in an extra reward stipulated for in this 
very contract of hire. 


However, it is not merely the risk of accidents 
/ happening in spite of every safety precaution and 
protection, which the employee assumes,—he assumes 
the risk of the work as it is ordinarily carried on. 
Thus, a telephone lineman gets a shock from an un- 
covered electric light wire which he touches in pass- 
) ing, and this is an incident of his employment. (15 
. Dist. 323.) Or a laborer working in a quarry is 
badly injured by a heavy stone falling on him; this 
is a risk which a quarry workman assumes. (215 
Pa. 34.) But also, the handle on a bucket hauling 
4,000 pounds of iron out of the hold of a vessel, pulls 
out, letting the whole mass of iron fall on a work- 
man in the hold. On this bucket which has been used 
‘for eighteen years, the handle was merely clamped 
on while in newer buckets the handle is forged on. 
But, since the plaintiff cannot show but that the old 
‘Feand less safe buckets are still in common use, he can- 


‘Pinot hold the employer liable for his injury; it is an 


ordinary danger of his employment that he has suf- 
fered from, and he took the risk. (MeGeegan & 
Hughes, 15 Dist. 249.) So much then, for this first 
exception ;—the employee undertakes to suffer all the 
Hrisks for his employment as it is usually carried on. 
The second exception goes farther. He assumes a! 
extraordinary and unusual risks not incident to his 
employment, if he knew. or could reasonably be ex- 
pected to have known of the danger, and continued 
working. He assumes all patent risks and all latent 
Prisks of which informed. For instance, a 
Nseventeen-year-old girl working in a laundry, called 
the attention of a foreman to a loose board in front 
of the rolls where she was working. She said it in- 
terfered with her work, but made no definite com- 
plaint with regard to its danger, and she went on 
working there. 


he is 


Nothing. was done. Finally while 
she was cleaning the machine the loose board flew 
up and threw her hands between the rolls where they 
were crushed. She could not recover damages for 
this injury because she had assumed the risk of a 
ondition which she ought to have known was danger- 

(Henderson v. Hogentagler, 9 Dauph. 246.) Or 





again, a man working near a defective crane is in 
jured by its breaking. ‘There is no evidence that he 
knew of the defect, but it had been obvious for three 
months; “he ought to have known of it.” (Lind- 
berg v. National Tube Company, 213 Pa. 545.) In 
this case, as in many, we see how the very obvious- 
ness of the defect which it seems should fix the re- 
sponsibility on the employer is a means of his avoid- 
ing responsibility. 

There is, however, one exception to this rule of the 
law. If an employee, when he sees a defect or a pos- 
sible danger, complains of it to his employer or to 
his superior who is directing the work, and if the 
employer or his superior promises to repair it, and 
if the employee relies upon the promise, and if the 
danger is not imminent,—then the servant is re- 
lieved of his assumption of risk even though he con- 
tinues to work; provided, however, that if the em- 
ployee continues to work after a reasonable time has 
passed without the promise to repair being carried 
out, then he is deemed to have “ waived” his objec- 
tions and “assumed the risk” again. (4 Super. 
621.) This valuable exception is well hedged about 
with “ifs.” For example, there was a bolt protrud- 
ing near an elevator shaft. The plaintiff complained 
Later he stumbled over it and 
fell down the shaft, but his complaint to the fore- 
man was immaterial in fixing liability since the fore- 
man had not promised to change it. (Moudy v. The 
Penn Steel Casting Company, 10 Del. 14.) 

(3) Finally the employee assumes the risk of all 
dangers due to careless, incompetent or ignorant fel- 
low employees. (The new act of 1907 with regard 
to this rule will be noted later.) This is the most 
vital distinction between the general law of negli- 


of it to the foreman. 


gence and the law of negligence as between master 
and servant. “A master is responsible for the neg- 
ligence of his servants in course of employment with- 
out regard for their reputation except in case of fel- 
(77 Pa. 238.) 
and servant the duty of the master is merely to take 
due care in employing servants of ordinary skill and 


low servants.” As between master 


earefulness. To illustrate: Suppose a yard master 
in Philadelphia,—by reputation, a reasonably careful 
man,—puts a car of dynamite at the end of a train 
of cars instead of in the middle, as the rule of the 
company requires, and because of this carelessness 
the dynamite car when many miles from Philadelphia 
meets with a A cow 
browsing in a field near the track and a station agent 
keeping his lonely post in a small country station 
next to the field, are both blown to pieces. Now, in 
such a case the farmer could recover for the loss of 
his cow; but could the station agent’s widow recover 
for the loss of her husband? No, because he was a 
fellow servant of the man whose mistake or careless- 
ness caused the accident, and yet, he had no more to 


collision and is blown up. 
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do with that fellow servant’s act or with the em- 
ployment of him than the farmer’s cow had.! 

This famous fellow servant rule, which, except where 
limited by statute, prevails in all the States, is com- 
paratively recent in origin. First came the English 
ease of Priestly v. Fowler in 1837, in which Lord 
Abinger held that a master was not liable to his 
servant for injuries received as a result of the 
breaking down of a van on which the servant was 
riding, the van having been carelessly overloaded by 
another servant. In this case the injured servant was 
apparently in a position to know of the overloading. 
This decision is not based upon a clearly-conceived 
principle. Lord Abinger commences by stating that 
there is no precedent for such an action by a servant 
against a master, and goes on to show: to what a 
“ridiculous extreme” such a liability if once ad- 
mitted might be carried. “ A master would be liable 
to a footman for drunkenness, neglect, or want of 
skill in a coachman,—for the upholsterer’s negligence 
in sending in a crazy bedstead,—for the negligence of 
the cook in not cleaning the copper vessels properly, 
and for the butcher’s negligence in supplying the 
family with meat of a quality injurious to health,” 
ete. He concludes that, “the inconvenience and ab- 
surdity of the consequences is a sufficient argument 
against this principle.”2 

The only tangible arguments put forth in this 
opinion are these: That the servant was at liberty 
to take the risk or not as he chose; that he was just 
as likely to know of the danger as the master, and 
often more so; finally, that to allow such actions 
would discourage the servant’s diligence in protect- 
ing the master against the negligence of others, who 
serve him, which diligence is also a better security to 
the servant than any action against the master for 
damages could possibly afford. 

The first American case to lay down the rule was 
Murray v. The South Carolina Railroad, decided in 
1841. Here the plaintiff was a fireman, injured when 
his engine was thrown off the track as a direct re- 
sult of the engineer’s negligence. The latter had re- 





1To show that this hypothetical case is not extreme 
I need only refer to Reiser v. The Pennsylvania Rail- 
road, 152 Pa. 38. which held that a telegraph operator 
and a fireman on an engine are fellow servants; or 
to Kennellty against the B. & O. Railroad, 166 Pa. 
60, which held that the brakeman of one train and 
the engineer of another are fellow servants. 

2 This curious mingling of the cook and the coach- 
man who serve the master, with the upholsterer. and 
the butcher with whom he trades, is enough to show 
that this learned justice had not worked out clearly 
in his own mind a principle on which to base a fel- 
low servant rule of wide application. 

336 Am. Dec. 268. 








fused to stop the engine when his attention was calle) 
to an obstacle on the track. In the argument with 
which the court supports its decision, denying the 


liability of the railroad company in this case, then> 
is the first rather unconvincing statement of thf 
principle on which the fellow servant rule has cone — 


to rest. 
order of liability, which if allowed, must rest upon 
the contract of hire, since an employee is neither ; 


passenger nor a stranger. ‘“ But,” says Judge Evans 


“is it incident to this contract that the compan f 


It is pointed out that this would be a nev > 


ro 


should guarantee him against the negligence of his f 


co-servants ?” 


servant takes upon himself the ordinary risks of his 


vocation. “ Why not the extraordinary ones?” | 
is further suggested in a concurring opinion that th 
servant’s reward is designed to cover the unusual 
dangers. 


It is interesting to note that in this case there ik 


good reasoning as well as common sense to be founi 
in the dissenting opinion of Judge O’Neall, who holds 


fast to the general rules of negligence which make > 
Hee 
“Tf it arose out of any of the old fashioned f 


a man liable for the negligence of his servants. 
says: 
modes of conveyance, managed by 


the defendants 


themselves, could there be a doubt that they woulif 
be liable if the injury resulted from negligence! & 


Suppose it had been a stage coach driven by the 
owner and the plaintiff was hired as a guard?” He 


maintains that the risks assumed by a servant on} 
entering his employment do not include negligence > 
either on the part of the employer himself or his 
And finally, “ But if we are to look to polin— 
then I should argue that the more liability imposed 


agents. 


It has long been establishel that thf 


bs 





on the railroad company, the more care and prudence > 


would be thereby elicited. 


community desires ” (36 Am. De. 268.) T fear that 


This result is what thf 








this wise judge has over-estimated the good sense of 


“the community.” 


From that day to this we hav— 


desired speed rather than safety, large output rathef 


than careful processes. 


And the courts, in hesitating 


to hamper the rapid development of our railroaif 
and industries by imposing more liability, have buf 


reflected our spirit. 


It remained for a New England case to establish : 


fellow-servant rule was to rest. 


tion, the plaintiff, an engineer, was suing the rail 
road because of injuries received as a result of tle 
carelessness of the switchman in not changing ‘ 
switch. On one hand the switchman had been lon! 
in the employ of the company and was generally r 
garded as a careful and trusty man. On the othe 


hand the engineer was obviously in a position wher 
he could not possibly know of or guard against tlt 
carelessness which resulted in his injury. 


So this 
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ease presents the question squarely: Is an employer 
to be liable to one employee for the negligence of 
another employee, when neither the employer nor the 
injured employee could reasonably be expected to 
have foreseen that negligence? The gist of Judge 
Gray’s argument in deciding this question is as fol- 
lows: The employer cannot be liable to his own 
employee in tort, as he would be ordinarily in case 
of the negligence of an agent of his, because “ the 
employee does not stand towards him in the relation 
of a stranger. The employee is not a stranger but 
one whose rights are regulated by contract, express 
or implied.” If then the employer is liable, his lia- 
bility must depend on the implied contract made 
when the employee entered his employment. So far 
the legal reasoning is indisputable. But he goes on 
to assert, “This implied contract between master 
and servant does not extend to indemnify the servant 
against the negligence of anyone but the master him- 
self.” It is on this assumption that the fellow-ser- 
vant rule rests. We naturally ask: Why does the 
law assume this, rather than the equally possible and 
plausible assumption, that the implied contract  be- 
tween master indemnifies the 
against the negligence of the master and any of his 
There must be 


and servant servant 


agents while engaged in his work? 


good reasons for making the former assumption, be- | 
cause it involves a radical departure from the ac- | 
' not liable because the superior was held to be a fel- 


cepted rules of negligence which the latter assump- 
tion does not. The reasons advanced by Judge Gray 
seem to be these: (1) That justice and policy de- 
mand it because in a large number of cases where 
fellow-employees really work together, the employee 
is in a better position to look out for, guard against. 
or prevent such negligence than the employer: (2) 
that such negligence of a fellow workman is but one 
of the ordinary risks of a dangerous calling which 
are assumed by the employee with full knowledge and 
with freedom to choose, and that in legal presumption 


' higher wages compensate him for the greater risis 


involved.1 


This fellow servant doctrine finally established by 


_ Judge Gray in the Massachusetts case we have just 


considered, except for some special statutes to be 
mentioned later, is in a whole and flourishing con- 
dition in the United States to-day. In applying this 
tule the question of who are to be considered fellow 
The question 
(1) Is there 


servants is of paramount importance. 
naturally divides itself into two parts: 





1(1) is admitted to be a secondary consideration 
on which the rule cannot rest; indeed the case he is 
deciding is quite outside it; (2) is but another as- 
sumption. Thus the argument comes dangerously 
near to being “the law assumes this because it as- 
sumes it.” 








to be any limitation of the rule on the ground that 
men are employed in different departments, at dif- 
ferent kinds of work, and situated at great distances 
from one another? Are these nevertheless fellow- 
servants? Generally speaking in Pennsylvania they 
Thus, railroad trainmen are held to be fellow 
servants of a car repairer. (17 W. N. C. 73.) A 
station master and an engineer are fellow servants 
(21 W. N. C. 45); track hands and train hands are 
fellow (197 Pa. 384); brakemen, con- 
ductors, engineers, and firemen, on the same or dif- 
ferent trains of one road are fellow servants. A girl 
in the tailoring department of a store has been held 
to be a fellow servant of the boy who runs the ele- 
vator in the store. (198 Pa. 112.) In general all 
who work for a common employer and in pursuit of 
the same purpose are fellow-servants, whether they 
work side by side or miles apart. (2) In the second 
place we ask: Is there any limitation to the fellow 
servant doctrine on the ground of difference in rank, 
authority, ete.? Here we touch upon a difficult and 
much discussed feature of the rule. In Pennsylvania, 
up to the passing of the Casey Act, June 10, 1907, 
foremen, bosses, and even superintendents have been 
as a rule considered fellow servants of the men under 
them or in the same employ. Even though an acci- 
dent happened to an employee as a direct result of a 
negligent order from his superior the employer was 


are. 


servants 


However, there has 
grown up a certain limitation to this wide applica- 
tion of the rule in what is called “ the vice-principal ” 
doctrine. 


low servant of the injured man. 


It is this: a superior is either a fellow 
servant or a vice-principal: in the latter case he di- 
rectly represents the employer and the employer is 
responsible for his acts. Now suppose an injury has 
been caused by the carelessness of a “ superior ser- 
vant,” the plaintiff. in order to make out the negli- 
gence of the employer and thus fix liability on him, 
Either. (1) that the 
superior was, in the very act in which he was negli- 
gent, performing one of his master’s “ absolute per- 
sonal ” duties (these duties will be mentionad later) ; 
or (2) that he, the superior, was in control of the 
entire business of a district branch of it and that the 
employer exercised no direction or control.2 In (1) 
the superior is held to represent the employer be- 
cause of the nature of the act he is performing. In 


must prove one of two things: 





2Tt is worth while to note that there is a hole on 
the other side of this rule for the employer to slip 


out of. For in many cases where the employer exer- 
cises no “direction or control,” the “superior ser- 
vant” is really an independent contractor, and in 
such a case the employer is again not liable for his 
acts, provided he was not negligent in selecting the 
contractor (91 Pa. 183, and 198 Pa. 586). 
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(2) it is his regular position which makes him vice- 
principal. 

The case of Lewis v. Siefert, 116 Pa. 628, is one of 
the most liberal applications of this vice-principal 
doctrine. There a train dispatcher was held to be a 
vice-principal, and the railroad was held liable to an 
employee for his negligence. On the other hand the 
case of Spancake v. The Philadelphia & Reading Rail- 
road, 148 Pa. 184, is typical of a large number of 
cases which the vice-principal rule would not touch. 
In that case a track foreman was in charge of half 
a dozen men who were repairing the road bed. It 
was his duty to warn the men of an approaching 
train. As a result of his failure to do this one of 
the men was run over and killed. This man’s widow 
was not allowed to recover against the company be- 
cause the foreman was a fellow servant of her hus- 
band. 

But this will no longer be the rule in Pennsyl- 
vania. The Employers’ Liability Act of 1907, so far 
as one can judge of a law before a decision has been 
rendered upon it, has removed managers, superin- 
tendents and foreman out of the class of fellow ser- 
vants and made them vice-principals, for whose acts 
the employer is responsible. It further provides that 
when an injury was caused or contributed to by “ the 
negligence of any persor in charge of or directing the 
particular work in which the employee was engaged 
at the time of the injury,” the defense, “ negligence 
of a fellow servant” shall not avail the employer. 
While the Casey Act has thus apparently done away 
with the most unreasonable applications of the fel- 
low servant rule, we must remember that if still 
leaves the employee assuming the risk of the care- 
lessness or incompetence of all mere employees like 
himself whether they are working shoulder to 
shoulder with him, or a thousand miles away. 

These three modifications of the general law of 
negligence are often spoken of as the “ assumption of 
risk rule” and the “fellow servant rule,” but it 
seems a little more logical to put them all in one 
group as designating what is meant by the implied 
assumption of risk in the servant’s contract of hire. 
It is this three-fold assumption which makes the em- 
ployer’s liability for negligence to his employee quite 
different from his (the employer’s) liability for neg- 
ligence to the public at large. 

Now, there is another way of stating the liability 
relation existing between employer and employee. 
Perhaps it is a fairer because a more positive way. 
It is often said that the employer has three “ abso- 
lute duties ” to perform with regard to his employees: 
to exercise due care in furnishing (1) a safe place to 
work and safe appliances; (2) a sufficient number of 
competent and careful employees; (3) instructions 
and warning when they could reasonably be expected 
to be necessary. Thus, where the plaintiff was in- 








jured by an explosion of gas in a mine and it was 
shown that the employer had failed to furnish lum. 
ber to board up the “ cut-throughs,” although the 
superintendent had notified him, and that the ex. 
plosion was due to this lack of boarding up which 
was customary, the employer was held liable. (31 
Super. 447; Saylor v. The Coal Company.) And 
again, where the foreman of a shop, with the ap- 
proval of the president of the company, left a heavy 
door leaning up in a dangerous way against the wall 
so that it fell on a boy who came to work before day- 
light the next morning, knowing nothing about it, 
the company was held liable. (Delaney v. Penn Steel 
Casting Co., 30 Super. 387.) These cases illustrate 
the interpretation of the employer’s duty to furnish 
a reasonably safe place to work. In the case of 
Huntington & Broad Top Railroad v. Decker, 84 Pa. 
419, an engineer had been killed in collision with 
another train. The plaintiff, his wife, in suing the 
railroad for damages proved that the conductor of the 
other train was habitually intemperate and unfit for 
service, that the collision was wholly the result of 
this conductor’s carelessness and incompetence, and 
that his bad habits were known by the superintendent 
by whom he was employed and retained in the service 
of the company. She won her suit, on the ground 
that the employer here had failed in the second duty, 
—that he had not been duly careful in furnishing 
competent fellow-workmen. 

To fulfil the third duty the employer must warn all 
employees of hidden dangers, and instruct very young 
employees in regard to all dangers which would not 
be obvious to them. For instance: A thirteen-year- 
old boy was without instructions put to loading 
dynamite into a hole, and through a consequent ex- 
plosion he was made totally blind, and the company 
was held liable. (White & Northwood Cemetery Co., 
15 Dist. 358.) Also, where a girl, seventeen years 
old, was put to work at a mangle in a laundry with- 
out instructions as to its danger, and where the cus- 
tomary guard-rail was absent, and as a result of her 
ignorance of the machine and this defect her hands 
were caught and crushed, the company was _ held 
liable. (Greenan v. Eggeling, 30 Super. 253.) 

Now that these three absolute duties have been 
stated and examples of their positive application 
have been considered, let us study carefully their 
limitations in order to find out how far they would 
actually operate in most cases to safeguard or com- 
pensate the employee. (1) To begin with, take the 
first duty, to provide a reasonably safe place to work. 
It cannot be too emphatically insisted that the test 
of safety is not, according to the law, danger, but 
always ordinary usage. Suppose, for instance, that 
a man has been injured as a result of the giving out 
of some mechanical appliance at a critical moment. 
It is not enough for him to show that the use of this 
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appliance was dangerous and likely to result in acci- 
dent; it is not enough for him to show that there 
was a newer and safer appliance in use at the time; 
it is not even enough for him to show that the use of 
this appliance was a direct violation of a statute ex- 
pressly designed to protect employees.! These things, 
though they may be evidence of negligence, do not 
necessarily constitute negligence. 
order to show that his employer has violated his 
P duty toward him, must show that the unsafe ap- 
pliance which caused the accident was of a kind or 


The plaintiff in 


in such a condition that it would not be commonly 


used in such work. 
and final test. 
that the appliance in question would not bear even 
S this test. 
: defeat his recovery, by showing 


Ordinary usage then, is the only 
Now, suppose the plaintiff had proved 
Then, remember, the employer can still 
that the defect or 
that his employee 
‘ought to have seen it, and that in continuing to 


"the bad condition was obvious, 


' work there he assumed the risk. 

2) Next, consider the duty of providing compe- 
‘tent fellow workmen. The employer exercises this 
duty fully by using ordinary care in selecting and 
Thus, a plaintiff, if his in- 
/ jury has been caused by an incompetent employee, 
must show that the employer employed or retained 
Shim, actually knowing him to be incompetent, or 


discharging workmen. 


»that the employee in question had a reputation for 
5 incompeteney which the employer with the exercise 
To illustrate: While 
5a woman employed as a car cleaner was working on 


of due eare should have known. 


ja car in the yards, a shifting engine struck the car 
)she was in with such force that she was thrown and 
Pseverely injured about the face and head and _ par- 


‘tially lost the sight of one eye. This was due to the 





'In 1894 
joists and 


a man was killed by falling through the 
girders of a building, which were not 
covered as required by a statute of 1893, expressly 
intended to prevent such accidents. His wife brought 
suit, alleging that the employer had been negligent 
in not complying with this statute. She was non- 
suited because no other ground of negligence was al- 
leged (Mack v. Wright, 180 Pa. 472). 

That the violation of a statute is not in itself proof 
of negligence in most jurisdictions, is evidenced by 
the fact that in many of the safety appliance acts 
passed by different States there is included a special 
provision that a violation of the act shall be prima 
lacie evidence of negligence or negligence per se. 
This point has been much discussed. The true view 
would seem to be that where the statute itself fur- 
a test of negligence one should not be required 
back of that to the usual uncertain test of 


nishes 
to go 


Usage, 





carelessness of the engineer on the shifting engine, 
who, the plaintiff claimed, was an intemperate per- 
son and unfit for his position. She proved that he 
had been drunk three times within a few weeks; the 
last time on the night before the accident. But she 
was non-suited because she could not show either 
that this was known to the employer or that the 
engineer had a reputation for intemperance, which 
the employer should have known. (49 Pitt. L. J. 84.) 

On further examination these first two duties ap- 
pear to be rather qualified and limited than “ abso- 
lute.” The law furnishes to the employee no insur- 
ance against injuries arising from an unsafe place 
to work or incompetent fellow workmen. It merely 
requires the employer to exercise that degree of care 
which is customary in providing against such dan- 
gers. 


(3) Finally, coming to the third duty—to give 
proper instruction, we find it most often resortéd to 
in cases where very young employees have been in- 
jured. The rule seems to be that young children 
should always be instructed with regard to their 
particular task, but this is strictly interpreted. 
There is a recent case where a boy of thirteen was 
instructed about his task in respect to a certain ma- 
chine, but not told how to stop the machine. In 
some way a nut got caught in the cogs and he tried 
to poke it out with a stick while the machine was 
running because he did not know how to stop it. As 
a result his hand was drawn in between the cogs. It 
was held in this case that he had gone outside of his 
line of employment in trying to fix the machine, that 
his hand would not have been caught in the machine 
if he had stuck to the job assigned to him. And no 
recovery was allowed. (Michalofski v. Pittsburg 
Serew & Bolt Co., 213 Pa. 563.) If the rule could be 
applied with such severe literalness in the case of a 
small boy, it is easy to see how little this duty of 
instruction would avail a grown man. Furthermore, 
the law assumes that a man in seeking a certain em- 
ployment represents himself as reasonably familiar 
with it. 

For the sake of clearness | have approached the 
question of an employer’s liability for negligence to 
his employee from two directions: First, by showing 
how the ordinary liability for negligence is modified 
in this relation by a three-fold assumption of risk 
implied in the servant’s contract for hire; second, by 
setting forth the three duties of care which the em- 
ployer owes his employees and showing that each 
duty is limited by the standard of performance which 
in all cases is but the customary practice, and that 
these duties are further qualified by the same implied 
assumption of risk on the part of the servant. 

Returning again to the first statement of the law, 
we found that the assumption of risk implied by the 
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law in the contract between them furnishes the mas- 
ter with three possible lines of defense to an action 
brought against him by his servant on the ground of 
negligence. It must now be remembered that there 
is still another defense open to him,—contributory 
negligence. The master can escape the penalty of his 
negligence if he can show that the servant by his own 
negligent act or omission contributed to the accident 
which caused his injury. 
with regard to negligence in general. 


This we have seen is true 
But in these 
master and servant cases the defense of contributory 
negligence, although perhaps theoretically reasonable, 
may well work injustice oftener than it works jus- 
tice. 


Recklessness is common among workmen, especially 
A brakeman 
will ride on the pilot of an engine unnecessarily; a 


among those doing dangerous work. 


miner in haste to fill his car will fail to use enough 
posts to provide against a fall of slate; a steel- 
worker, to save the time and trouble of going up 
over a foot-bridge, will step across a roll table, where 
if he stumbles or slips, a red hot bar of steel which is 
shot out of the rolls every few seconds, will surely 
strike him. 
endlessly. 


One could multiply instances of this 
I think that what is called “* carelessness ” 
among workingmen could be divided into three kinds 
Some of it is boyish daredeviltry; some of it, espe- 
cially in the case of foreigners and “ green” men, is 
Sut most of it, I think, 
is a kind of freedom and fearlessness which goes with 


stupidity and awkwardness. 


rapid and dangerous work and is necessary to it. 
Imagine a structural iron worker who was “ careful 
of himself”! How long would he hold his job? 


In the legal significance of a written release we 
find another general rule of law which has an espe- 
cially important bearing on these employers’ liability 
eases. A release has all the sacredness of a written 
contract. Consequently in any action for damages, if 
the employer can produce a document signed by the 
plaintiff, in which he agreed for a consideration to 
relieve the employer of all liability in connection with 
his injury, this is a perfect defense, and it cannot be 
set aside unless the plaintiff can offer “clear, in- 
dubitable and convincing ” proof that he did not know 
what he was signing or that the release was obtained 
by fraud or false representation. He must furnish 
at least two witnesses to swear to this. It is appar- 
ent in the statement of this rule that it is open to 
serious abuses, especially in the ease of ignorant 
workmen, and foreigners. Nor is it hard to imagine 
that a corporation’s claim agent, coming upon a 
family in the first confusion of a disaster and offering 
ready money for their immediate needs, might often 
secure a release, which was hastily considered and 
only half understood, even among intelligent Ameri- 





can working people. Once having signed a releag 
the injured man has lost his chance to recover at lav, 
This rule in regard to releases is a consistent follov. 
ing of the law of written contracts, but, in cases of 
this kind, considering the actual relative situation oj 
the two parties, its rigid application is not caleu. 
lated to promote justice. 


In addition to this usual rule with regard to r. 
leases, there is a special ruling in Pennsylvania, 
which has become quite famous. Many railroads ani? 
some other corporations maintain a relief association, 
supposedly voluntary, but to which the men must be 
long if they wish to hold their jobs. To this the me 
are required to contribute monthly from their wages 
In the Pennsylvania Railroad system the company 
bears the expense of management and guarantees tle) 
benefit. In other systems the company sometime 
contributes a definite amount or a certain proportion 
The most ardent advocates of such a relief associa 
tion agree that it is mot a benevolent scheme on tle) 
part of the railroad, but rather an association fof 
mutual benefit. In return for its comparatively) 
small part of the contribution, the company may fee! : 
relieved of all duty toward the men injured anip 
killed in its service, and also secures a steady fore} 
of employees, for if a man leaves the service he for 
feits all right to the benefits for which he has pailf 
dues. The employee on his part is insured agains} 
accident or death at a rate probably lower than if 
man in his occupation could get with an insurane 
company. In these associations the employee sign} 
an application when he joins in which he agrees thaf_ 
the acceptance of benefits in case of death or injunf 
shall act as a release of all claims against the conf 
pany, and that he will sign the necessary papers t 
execute this release when he “ accepts the benefits. 
It is well known that a contract whereby the em 
ployee agreed beforehand to exonerate his employef 
from liability for negligence, would be void as agains 
publie policy, but this contract made on joining th 
relief association has been held valid in Pennsylvanii 
because it leaves the choice open until after the li: 
bility, if any, has arisen. “The party retains tl 
right of action until after knowledge of the facts av 
an opportunity to choose.” (Ringle v. The P. R. f 
164 Pa. 529, and Johnson v. The B. & O. R. R., li 
Pa. 127.) If this were truly a benefit conferred bj 
the employer out of his benevolence, there would 
some reason in this rule. It would be fair perhap 
to make the employee choose between accepting a gif 
from his employer and bringing a suit against hi 
But what is the actual choice left him? Must 
not choose between losing all the benefits due to hit 
for perhaps years of practically compulsory cont! 
bution to this relief fund at rates from seventy-it 
cents to five dollars a month, and losing his cham 
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to prosecute what is often perhaps a just claim 
against his employer for negligence?! 

There is another unusual feature of the employers’ 
liability situation in Pennsylvania which should be 
mentioned here. Under the common law there was 
no recovery in case of death on the general principle 
that an action for injury dies with the person. But 
in 1855 a statute was passed in Pennsylvania pro- 
viding that certain persons shall be entitled to re- 
cover damages for an injury causing death,—the 
husband, widow, children or parents of the deceased. 
Similar statutory provision for the survival of this 
action for death has been made in all the States. 
But in Pennsylvania the statute has been declared 
by the courts to be for the benefit of citizens only; 
a non-resident alien has no rights under it. (Deni 
y. the Pennsylvania Railroad, 181 Pa. 525, and 
Maiorano vy. Baltimore and Ohio Railroad, 216 Pa. 
402). Thus if a Polish or Italian laborer who is 
supporting a family in the “old country,” is killed, 
his family though they may have been utterly de- 
pendent on him, have no right of action for the in- 
jury causing his death. In a recent disaster at But- 
ler, Pa., in a steel mill, fourteen foreigners were 
killed. All of them were married but only two had 
wives in this country. Thus, whatever the negli- 
gence of the company may prove to have been, it is 
relieved of all but one-seventh of the actual liability 
under this interpretation of the statute. This 
would seem to put a premium on killing outright. 

The exclusion of non-resident aliens from this 
statutory right of action for death comes home to us 
most strongly on the side of prevention. It is com- 
paratively easy to forget the destitute widow and 
children or the old mother in some unheard of region 
of Croatia. But to consider that in over twenty-five 
per cent. of the fatal accidents in the great steel in- 
dustry, the law of Pennsylvania furnished absolutely 
no incentive to prevent future fatalities from the 
same cause, is worth thinking about. 

Finally, in all consideration of this em- 
ployers’ liability law, we must keep in mind that the 
burden of proving negligence is always on the plain- 
tiff. This is a fundamental principle. The occur- 


our 


rence of an accident does not raise a legal presump- 


tion of negligence on the part of the employer. The 
injured employee must go ahead and give evidence 
which tends to show negligence in order to get his 
case before the jury. Cireumstantial cvidence is 





' Towa, Montana, Nebraska, Nevada, North Dakota, 
South Dakota and South Carolina provide by statute 
that no such ‘contract of “insurance, relief, benefit, 
or indemnity, entered into prior to the injury, nor 
the acceptance of such insurance, relief, benefit, or 
indemnity, shall constitute a bar or defense.” Most 
of these statutes refer to railroads exclusively. 





enough; but it is not enough that the evidence which 
he offers should be equally consistent with negligence 
on the part of the employer, and with no negligence. 
In other words, he must make out a pretty good case 
of negligence to begin with. If he fails in this he 
is nonsuited, his case does not go to the jury. One 
hears on every side that if you can get a case of this 
kind before the jury, say a case of an injured man 
or a widow and children against a corporation, the 
jury is likely to be with you. This is probably true, 
but it is more than offset by the power residing in 
the judge to keep the case from going to the jury 
by a non-suit. 

If so far I have fairly set forth the rights of the 
parties at law in these cases involving the question 
of an employer’s liability to his employee for negli- 
gence, we would all agree that at some points the 
law unduly favors the employer, though there would 
be much difference of opinion as to what features are 
unfair. 

But consider now that quite apart from the law, 
there are some further inequalities in the actual sit- 
uation of the parties. First comes the matter of 
delay. ‘The courts are so behindhand that in con- 
gested districts it is usually two or three years after 
an action is commenced before it is tried, and if 
an appeal is taken it is sometimes five years before 
the case is settled. ‘Two or three years means 
nothing in the life of a great corporation. Indeed 
its case is likely to gain rather than lose by the 
delay since the burden of proof rests on the plain- 
tiff, and the circumstances of the accident become 
less distinct in the minds of the witnesses with the 
lapse of time. But what does this delay mean in 
the life of a working man whose earning power is 
greatly diminished or perhaps entirely lost through 
this very accident, or in the lives of the widow and 
children left helpless by the sudden death of their 
provider? The immediate need there is so great, the 
delay of trial is so long, it is no wonder that most 
cases are settled out of court. 

Another respect in which the parties in cases of 
this kind are on an unequal footing, is in the matter 
of obtaining witnesses. The burden of proof, as we 
have seen, rests on the plaintiff. He can do nothing 
without witnesses, and his only witnesses in the ma- 
jority of cases are his foreman and his fellow work- 
men, employees of the same company. It stands to 
reason that they will not as a rule testify freely 
against their employer. It would take a large- 
minded employer to retain in his service a man who 
had deliberately and knowingly spoken against his 
interests. And if perhaps it is true that in some 
large concerns an employee who thus testified 
would not actually be discharged, nevertheless the 
fear of dismissal would be likely to keep his mouth 
shut. 
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To sum up the whole situation: On one side there 
are the so-called absolute duties of the master: to 
furnish a reasonably safe place to work, reasonably 
competent employees, and instructions when they are 
reasonably necessary, the test in all cases being or- 
dinary usage. On the other side, to begin with, the 
burden of proof in showing that in a given instance 
the master failed to fulfill one of these duties (the 
only way in which his negligence can be shown), 
rests on the plaintiff, or servant. Furthermore, the 
following defenses are available to the master in 
such an action: (1) “ Assumption of risk,’—that 
the injury which the plaintiff suffered belonged in 
the class of risks which he assumed, i. e., that it was 
caused by an ordinary danger of such work, or by a 
danger which the plaintiff knew about, or should 
have known about, and that he continued working in 
spite of it. (2) “ Negligence of a fellow servant,”’— 
that the negligence resulting in the servant’s injury 
was not a failure on the employer’s part, but on the 
part of a fellow servant of the plaintiff, and there- 
fore that he, the employer, was not liable since this 
too was a risk assumed by the servant. (3) ‘ Con- 
tributory negligence,”’—that the injury was caused 
in part by the plaintiff’s own negligence. Finally, 
in the actual working out of the course of justice, 
we find (1) that the rule in regard to setting aside 
a written contract, as applied to the releases in 
these master and servant cases (while theoretically 
logical and consistent), considering the actual 
relative situation of the two parties, obviously pro- 
tects the strong against the weak; (2) we find that 
there is an unavoidable delay in bringing the case 
to trial which means bread and butter to the em- 
ployee, and a mere postponement of annoyance to 
the employer; and (3) we find that it is usually to 
the economic interest of the witnesses necessary to 
prove the plaintiff’s case to stand by the defendant, 
their employer. 

Almost every element of unfairness in this law 
arises, I think, from the same misconception,—i. e., 
that the two parties are on an equal footing. In the 
eyes of the law every working man from the trained 
American locomotive engineer with a strong union 
back of him, to the newly landed “ Hunkie,” tongue- 
tied and bewildered, is on an equal footing with the 
United States Steel Corporation in all its masterfully 
concentrated power. In the contract of hire, the law 
assumes that the workman is as free to accept or 
refuse a job as the employer is to take or drop him. 
In the matter of the release the law assumes that the 
stricken and terrified widow of an ignorant laboring 
man is in a position of equal understanding and en- 
lightenment as to the respective interests of the 
parties, as is the hardened claim agent employed by 
the corporation. The law is behindhand and the law 
makers have been blind. With their minds thor- 





oughly steeped in old ideas of theoretical equality 
and freedom of contract, they have gone on, content 
with the “logic of the law,’—oblivious to actual 
conditions. 

“ But,” says one of them, almost stirred out of 
this mental satisfaction, “what are you going to do 
about it? We must have a rule. You can’t have 
one law for large employers and another for small 
employers. You can’t have one law for the skilled 
mechanic who is in demand and another for the day 
laborer who is looking for a job!” 
must have one rule. 


It is true, we 
And all we can hope to achieve 
is a rule that is fair in the average case. But if we 
break loose from some of these hoary legal prece- 
dents, if we keep our abstract theories of right merely 
as a framework for our thinking, if we frankly con- 
sider the economic forces that govern the employ- 
ment of labor, and if we take into account the high 
degree of organization, the extreme division of labor, 
the speed and intensity which characterize modern 
industry, then I believe we can work out a law of 
employer’s liability which will approximate justice 
in the industrial world we know, far more closely 
than does the law we have just examined. 

There are two ways of going at this. The first is 
to build up the law as it stands, by taking away sucl 
defenses as now unjustifiably protect the employer. 
This can be done without departing from any funda- 
mental legal principle. We have seen that all the 
defenses except one arise from the assumed risks in 
the contract of hire, on which the master’s liability 
and the servant’s rights depend. Without in the 
least attaching this theory, we can greatly modify 
and limit these defenses by changing our view of 
what is implied in that contract. And indeed this 
is a course already begun in almost every state of 
the Union. The common law rules of employer’s lia- 
bility which are in force in Pennsylvania pretty 
fairly represent the situation in ail the states, but 
Pennsylvania is among the last of twenty-four states 
to modify or limit the operation of the fellow servant 
rule, by statute. Most of these statutes apply only 
to railroads or mines, but the Pennsylvania act, as 
we have seen, is universal in its application, so far 
as it goes, and Colorado has abolished the fellow 
servant rule altogether, making an employer liable 
for the negligence of his employees, when the person 
injured is another employee just as he would be if a 
stranger were injured. Another group of statutes 
has made inroads upon the implied assumption of 
extraordinary risks by denying its application where 
an injury has resulted from the violation of a special 
safety appliance act. A very recent statute in Iowa 
goes further, providing that after an employee has 
given written notice of a defect to the proper person, 
he shall not be deemed, by remaining in such em- 
ployment, to have assumed the risk of dangers aris- 
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ing from that defect. Oregon has a statute, apply- 
ing to railroads only, which declares that knowledge 
ot a defect shall not of itself be a bar to recovery. 

The “contributory negligence” defense has been 
attacked in several states by the introduction of a 
principle of “ comparative negligence,” which allows 
the court, where the employer’s negligence predom- 
inates, to apportion damages according to the relative 
degree of negligence on each side. One state, Ohio, 
has even meddled with the burden of proof, by a 
statute providing that where a railroad employee has 
been injured as a result of a defective car or loco- 
motive, the fact of such defect shall be prima facie 
evidence of negligence on the part of the railroad. 

Thus, taking the states all together, we find that 
some attempt has been made to strengthen the com- 
mon law employer’s liability at almost every point 
where it is weak. And it is not unreasonable to hope 
that in a few years each state could accomplish an 
effective remodelling of its law along these lines. 

The other way is to depart altogether from the 
theory of liability for negligence; and require each 






















































































employer to the courts; to require each employer 
to compensate his employees injured in the course 
of their work according to an established uniform 



































rate, regardless of negligence (except where the 
accident resulted from the wilful misconduct of 





the injured man). 





This plan, which is what Roose- 
velt advocates, has been in operation in England 
since 1897 and has been adopted in some form in 
nearly all of the countries of Western Europe. It is 
based on the principle that each industry should 
bear its own costs,—in human life as well as in wear 
and tear on machinery. And it is further argued 
that the would insure against this 
risk and would include this insurance in the cost of 
production, so that ultimately the burden of each 
accident would be distributed among the whole body 
of consumers instead of falling, as it usually does 
now, on the individual worker and his family. 

This second plan involves a fundamental departure 
from the legal principle of our present employer’s 
liability law. But because it is reasonable, and be- 
cause it offers a just, and, from the point of view of 
society, an economical method of distributing these 
great vital losses of industry, it has won ardent sup- 
porters among both employers and employed. 
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Orthodox English Rule vs. Exchequer Rule of 
Evidence. 
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will show many valuable suggestions that have not 
been regarded by our law making power. We may 
remark, however, that much remedial legislation has 
been the result of suggestions of this Association 
and to them we may look with no ordinary pride. 

The view herein expressed may be taken as that of 
the Chairman rather than of the Committee, since I 
have had no opportunity to consult the other mem- 
bers. 

We shall try in this report to present the salient 
points of a discussion progressing in the United 
States for the last few years, that one day must take 
form in remedial legislation by Congress and the 
Legislatures of the several States,—and we trust that 
our State will not be slow to catch the force of the 
situation. 

What is here said is with no spirit of unkind criti- 
cism of any court, but of an erroneous systém that is 
largely fixed on most of the appellate courts of this 
country, a system that is doing much to cause the 
mind of the people to question the efficiency of our 
laws. 

AN INDICTMENT OF THE AMERICAN PEOPLE. 

Is there a need for reform in this country in the 
enforcement of law? Let us take a bird’s eye view 
of this subject through the awakened consciences of 
some great editors and leading men. 

From the Indianapolis News we have: “There 
is something very like civil, or worse yet, social war. 

One cause for this deplorable condition is the 
dull indifference of the people. They do not insist 
that the laws be enforced. Another cause is 
to be found in our extremely low conception of the 
nature of the State. We look on it as an agency 
which, if not closely limited, will be used for prevent- 
ing us from doing what we wish to do, and not as 
the embodiment of the law made by all and for all. 
So when it intervenes to enforce the law we hold the 
intervention to be against us, and not in behalf of 
the law. Is not this the mental attitude of most of 
We try to use it, not for all of us, but for 
some of us.” 

An editorial from the New York World, discussing 
the lionizing of an acquittal murderer in Rochester 
and a labor condition in New York says: “ The re- 
flection is that the reign of law is among us still dis- 
couragingly incomplete.” 

At the Universal Peace Union, Chief Justice 
Charles B. Loring of the Supreme Court of Delaware, 
said: “Lawlessness invaded the land, unrest and 
discontent breeds over-apparent prosperity. We have 
become the money center of the world, but this is but 
a feverish appetite for gold, with all its vulgar ac- 
companiment. Our greatest financiers are 
racking their brains to circumvent the law and the 
people, and by lawlessness achieve wealth, being care- 
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ful only to keep outside of actual violence and the 
common jail. When their cunning evasions of the 
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law are crowned with success all men are tempted to 
lawlessness.” 

The Chicago Record-Herald says on “The Law’s 
Delay”: “In a recent number of the Independent, 
Judge Brewer has elaborated his reasoning on broader 
ground; ‘ Justice delayed,’ he says, ‘is often justice 
denied.’ He aims to show that appeals on technicali- 
ties and the delays incident thereto tend to prevent 
justice, not to assure it, and that in consequence 
criminals become bolder and crime more frequent; 
while, in still further consequence, the people feel 
forced now and then to take the law into their own 
hands.” 

The New York Evening Post, under a “College 
President on Lawlessness,” says: “ The heart of the 
American people,” said President Hopkins (of Wil- 
liams College), “is sound and its head is level. 
Nevertheless, the foundations of personal character 
and our national life are seriously threatened. There 
are some very ugly features in the present situation. 
There is abounding evidence of an alarming increase 
in crimes, of every sort, but especially of the kind 
that undermines honesty, chastity and respect for 
law.” 

Again the Chicago Record-Herald writes: “It is 
less than two decades since James Bryce wrote his 
‘American Commonwealth.’ He was then able to 
give the highest praise to the law-abiding spirit of 
the American people. Should he rewrite his chapter 
as a result of his visit to this country—he would have 
a different story to tell. The violence and the indif- 
ference to violence—are symptomatic of a great and 
rapid change that is passing over the country. If 
the ‘ Anglo-Saxon’ respect for law and order is leav- 
ing us, it is high time to start a revival of it.” 

The same journal also reports Acting Mayor Mc- 
Cann as having said: “ Matters have come to such 
a pass that to-day crime, and the criminal form the 
greatest question before the people of the nation.” 


From the Chicago Daily News we take: “In seek- 
ing to account for this outbreak of criminality, Ald. 
Mavor made some observations that deserve consid- 
eration. We are experiencing the result of a wide- 
spread contempt for law and authority. ‘No one re- 
spects law,’ he says, ‘No one respects our courts. 
The courts don’t respect themselves.’” The editor 
then comments and qualifies the expression as fol- 
lows: “The generalizations may be too sweeping to 
be accurate, but undoubtedly they rest upon a basis 
of fact. If the people, through their constituted au- 
thorities, do not compel the enforcement of law, do 
not demand prompt and efficient action from the 
lower courts—why expect criminal classes to respect 
the law.” 

The Charleston News and Courier laments as fol- 
lows: “We do not enforce the law we have 





grown so accustomed to the failure of justice 


that we excuse one failure and another until it will 
become a habit and the strong shall prevail over the 
weak, and the man who slays his brother shall be re 
garded as the incarnation of power.” 

From the New York Sun, quoting Captain Charles 
Petty when asked “the cause of our leading record 
of homicides,” said: “ Our own citizens were less 
shocked by the bloody record for we had by degrees 
got accustomed to homicides.” 

The New York World recently devoted two pages to 
the question under the subject: “It is for the 
Present to Deal with Problems of the Future. Among 
Them This Problem of Crime.” 

Under title “Fear of the Law Waning,” the 
editor of Chicago Law Register on May 17th, says: 
“The real cause must be faced squarely. It is our 
national disregard of the law, perhaps one might say 
our national contempt for law. The voice of the law 
is not sufficiently terrible. Too many extraneous con- 
siderations enter into the administration . . . to 
turn aside the merited punishment.” 

Hon. A. H. Alston, former chairman of this Com- 
mittee, whose position as Supernumerary 
carries him into every part of the State, says in his 
report to the last meeting of the Association: 


Judge, 


“Even to those not learned in the law or court 
procedure it is frequently evident that the purpose 
that brought into life courts has not been main- 
tained, and justice has been defeated by a failure to 
administer the law. For this, there must be a cause 
that should be remedied.” Proceeding with his re- 
port he finds the fault primarily in the jury system. 
Agreeing with him in the main with what he says of 
that system, yet, the writer is of the opinion that 
there is something deeper and more far reaching, for 
such failures are only symptoms. 

Mr. Justice Lamar of the Supreme Court of 
Georgia, a State that has done much along the line 
of procedure, in his address as President of the 
Georgia Bar Association, said: 


“The miscarriage of justice must now be laid at 
the door of man, rather than at that of the law. The 
judge, the lawyer, and the juror are now the respon- 
sible agents, and when the public wakes up to 4 
realization and begins to charge failure of 
justice where they belong—upon the judge, lawyer 
and jury, we may expect a quickening of the public 
conscience.” 

The editor of the Daily State writes: ‘“ Dementia 
Americana.” “ Another name for the unwritten lav. 
Neither should have place, nor recognition, not 
action in our social theory. We appeal to the law— 
always the law, the written law. Anything opposed 
to this is lawless.” 


Dr. Denny, President of Washington and Ie 
University, recently said: “It has become a sayin? 


: of w 
| The 

; prop 
d almo 





— 


tha’ 
and 
G 


tion 


mer 
bre 
com 
wer 
dou 
peo) 
pres 

Bb 
law 
brot 

T 
ia 


> slow 
> Uni 


able 
pare 
it i 
criti 
ful 


> thro 
of tl 


A 


repu 


| the | 
; mur 


ever} 


| depr 


not : 


the ¢ 


coun 
“3 
signs 
and 
and 
gove} 
know 
tions 
take 
is bec 
we 
Mr 
clude 
the s 
They 
They 
of as 
“ T 
realiz 
Winn: 





THE ALBANY 


LAW JOURNAL. 79 








that we make the laws to please one-half the people 
and break them to please the other half.” 

Governor Comer, during the laying of the founda- 
tion of the new hall for the University, asked the 
men of that institution “to strike hands with me in 
breaking the chains of jurisprudence.” Some paper 
commenting thereon, said he failed to state what 
were the chains he would break. There is little 
doubt, but that he had in mind the evils of which the 
people are impatient and the greatest of all I shall 
presently show. 

“tat 
conditions be 


The Montgomery Journal says editorially: 
lawlessness and that better 
brought about.” 

The editor of the Montgomery Advertiser of June 
1, 1907, under title “ Slowfooted Justice,” says: “ The 
slow course of justice, both civil and criminal, in the 
' United States, has often been the subject of unfavor- 
able comment both here and abroad. 


cease, 


That we com- 
pare unfavorably with England is well known, and 
it is no that 
criticized by the people.” 


wonder our methods are severely 
He then presents a master- 
ful array of cases of delayed justice that extended 
throughout the Union, tending to belittle the power 
of the courts of the land. 

Again on June 16, the Advertiser sounds the note 
of warning as follows: “ What are we coming to?” 
_ The Advertiser is not a grouchy pessimist or a 
| prophet of evil, but there are times when we are 
> almost tempted to wonder if free government in this 
republic is to prove a failure. The news columns of 
the prominent journals bristle with daily accounts of 
murders, plots, assassinations, conSpiracies and 
every other form of violence and lawlessness that the 
depraved heart and mind of man can devise. It is 
not an occasional report that comes to our eyes but 

the daily register of facts that occur throughout the 
country. 

“Reading of these continual occurrences and de- 
signs it cannot be wondered at if law-abiding citizens 
and lovers of good government should feel doubtful 
and despondent at times and wonder if republican 
government is to prove a failure in the end. We 
know this is somewhat gloomy view to take of condi- 
tions, but if the outlook does not justify it we mis- 
take the signs. But certain it is that crime 
is becoming so bold, so frequent and so extensive that 
we may well ask, What are we coming to?” 


Mr. McClure in a great article on this subject con- 
cludes by saying: ‘ All men who pervert and befoul 
the sources of law we call enemies of the republic. 
They are worse—they are enemies of the human race. 
They are destroyers of a people. They are murderers 
of a civilization.” 


“There are groups of men in every community who 
realize these truths and who are at work sometimes 


winning success. These are the pioneers of a new 








righteousness which shall become a passion—the love 
of country. We shall see that new passion develop in 
the American people until we have obedience to the 
law, because it is the law, and the will of the State 
will be sufficient. And the traitor who steals from 
his neighbors, and pollutes the law will be unable to 
endure the scorn of his fellow.” 
THE PuHysic PRESCRIBED. 

Such expressions from thoughtful men can but 
cause thoughtful men to think. No more fearful in- 
dictment can be brought against the American people 
than to say that the efficacy of our judicial system 
is seriously questioned. What then is the remedy? 
The restoring of full confidence—the beginning of 
which is elimination of technicality that tends to 
defeat justice. The much needed physic now pre- 
scribed is a revision of the law of construction of 
evidence on appeal. A substitution of the orthodox 
English rule for the now accepted Exchequer Rule. 

Mr. John H. Wigmore, Dean of the North-Western 
University, and author of Wigmore on Evidence, dis- 
cusses the question at length in Section 21 of Vol. 1 
of his work. Under the original and orthodox 
English Rule, he says: An erroneous admission or 
rejection of a piece of evidence was not sufficient 
ground for setting aside the verdict and ordering a 
new trial unless, upon all the evidence it appeared to 
the judges that the truth had thereby not been 
reached.” This rule lasted to 1830 when the Court 
of Exchequer announced another which in spirit and 
in letter interpretation signified “That an error of 
ruling created per se for the excepting and defeated 
party a right to a new trial.” This new Exchequer 
Rule was accepted in the other courts of England 
until it was reformed away for civil causes by the 
Judicature Act in 1875 and after causing much un- 
favorable comment was entirely abolished in 1883, 
and the original rule restored. 

The English people saw, as any trial judge must 
see that such a “ presumption ” tends to carry jurists 
and lawyers to the “Quest of Error” rather than 
“The Doing of Justice.” It puts the judge on trial. 
To make sure to get into the record ruling on some 
piece of evidence, that in event of conviction by the 
jury, would result in a reversal, is too often the ob- 
ject of defendant’s counsel. Thus the tendency is to 
cause counsel, the court and often juries to unduly 
regarded, bits of testimony, to be studied with a 
microscope, so to speak. This does not contribute to 
the taking of broad views of the whole evidence hunt- 
ing for the whole truth of the matter from all the 
evidence. 

The Exchequer Rule duly obtained the ascendency 
in the United States and is the rule to-day in a large 
majority of jurisdictions. 

Judge Charles F. Amidon, of the United States 
Court, in July of last year writing of our courts, 
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says: “In 1887 a committee of the American Bar 
Association reported to that body that new trials 
were granted in forty-six per cent. of all courts in 
the country that in 60 per cent. of these 
cases the appeal turned upon questions of pleading 
and practice.” The condition reported by the Bar 
Association was found by Judge Amidon “not to 
have improved, but on the contrary have in some re- 
spects grown worse,” pointing unmistakably to the 
“instability of administration, and the frequent re- 
trials of the same controversy.” This learned Judge 
further says: “For the purpose of comparison and 
of seeing whether this condition is a necessary evil 
I have examined the law reports of England for the 
period extending from 1890 to 1900, and I find that 
of all the causes that were brought under review on 
appeal in that country, new trials were granted in 
less than three and one-half per cent.” Here is a 
country having the same body of substantive law 
that we have, having substantially the same practice 
that we have and yet the result in the one case is 
new trials in 46 per cent. of all causes brought under 
review, and in the other in less than three and one- 
half per cent. 


What is the cause of this difference you ask? The 
low rate of violations of most serious offenses in 
Canada and England and the low rate of reversals on 
appeal, make the provisions of the Canadian Code in 
this connection interesting “. Provided, that 
no conviction should be set aside nor any new trial 
directed, although it appears that some evidence was 
improperly admitted or rejected, or that something 
not according to law was done at the trial, or some 
misdirection given, unless in the opinion of the Court 
of Appeals some substantial wrong or misdirection 
was thereby occasioned on the trial.” Dean Wigmore 
gives in great part the answer for England in this 
expression: “The Exchequer heresy having clearly 
gained the ascendency was reformed away and the 
original orthodox rule restored prior to 1883.” 


There are, to be sure, courts “that have refused 
to bend the knee to the Baal-worship of this rule of 
evidence.” 

35 N. Y. 59; 53 Conn. 539; 135 Mo. 90; 3 Strob- 
hart, 526; 109 Tenn. 187. 

We note with pleasure the low rate of reversals in 
criminal cases in Tennessee, and looking to its pro- 
cedure find an old statute in the following language: 
“No judgment, decision, or decree of the Inferior 
Court shall be reversed in the Supreme Court unless 
for errors which effect the merits of the judgment, 
decision or decree complained of.” 

Her judiciary giving this statute new life, speak- 
ing through Mr. Justice Carothers, said: “The day 
is past for rescuing the guilty by mere technicalities.” 
O’Shan v. State, 1 Sneed, 11; again in Wallace v. 
State, 2 Lea, 30, Mr. Justice Turner used the follow- 





ing language: “The jurisprudence of the State 
adhere to technicalities where they involve 
principle, yet when they tend to defeat lay 
and right they are no longer regarded.” Mr. Justice 
Freeman in State v. Stanley, 3 Lea, 565, said on this 
point: “The day for escaping the consequences of 
crime on mere technicalities has gone by and vio. 
lators of law had as well accept the fact;” that same 
Justice in Wood v. State, 14 Lea, 460, wrote: “ The 
court in this enlightened age ought not to be asked to 
put on judicial spectacles in order to darken or dis. 
tort the meaning of language.” Chief Justice Beard 
observed in Given v. State, 103 Tenn. 650, “ That 
there is a growing inclination on the part of this 
court to escape from the embarrassment of 
technicalities that tend to defeat law and right.” And 
in Wilson v. State, 109 Tenn., Mr. Justice Wilkes 
adds: “ The court in the interest of the public good 
and in order to subserve the public welfare and pre. 
serve the peace of society will not permit an offender 
to escape through errors which it can see have not 
operated to the injury and hurt of the defendant.” 

The writer sat with the trial judge for two hours 
in the taking of evidence in the trial of Dr. Feist 
at Nashville in February last and although one of 
the most noted criminal cases of the State not more 
than two objections were made by the three defend- 
ant’s counsel, and on adverse ruling but one excep- 
tion taken. 

An amendment proposed to Bill HR. 14,971, To 
revise, ete., The Laws Relating to the Federal Ju. 
diciary, now before the joint committee contains the 
following: “No judgment shall be reversed for 
error, unless upon the whole record, the court is of 
the opinion that upon the merits the judgment of 
the court below should have been in favor of the ap- 
pellant or the plaintiff in error.” Mr. Everett P. 
Wheeler of the N. Y. Bar, in his statement of reasons 
for the adoption of this proposed amendment, says: 
“The object of these amendments is to assimilate as 
far as possible the practice of the Appellate Court in 
common law cases to that which has long prevailed 
in admiralty and equity cases. That is to say—in 
the latter class of cases the court takes up the record 
upon the merits and gives final judgment accordingly. 
It has the power to order a rehearing in case of nec: 
essity but even then the evidence already taken stands 
as evidence in the cause. 


“ On the other hand, in common law cases the court 
at present seldom feels warranted in giving a decision 
upon the merits, but affirms if it finds no reversible 
errors and reverses if it finds reversible error. The 
courts have differed from time to time very much as 
to what constitutes reversible error, but in general 
the tendency has been to construe an adherence to 
strict legal rules as the right of each party—and to 
reverse if there has been any infraction of these 
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rules. This makes the trial of a case a game, in 
which the man wins who plays it most skillfully, 
without regard to the merits of the controversy. The 
rule which prevails in equity and admiralty cases has 
given general satisfaction to the public and the bar. 
There certainly can be no good reason that a court 
sitting in admiralty or equity should have power and 
in fact be bound to render judgment upon the merits, 
while in common law cases it should be required to 
render judgment according to technical rules which 
do not affect the merits. If it be said that in com 
mon law eases the decision of the jury should be final, 
I reply that the proposed amendment is entirely in 
line with this proposition. It makes the first verdict 
final, unless the Appellate Court is convinced that 
upon the merits the judgment should have been the 
other way.” 

To quote the language of the Hon. Andrew D. 
White, in an address delivered at Ithaca in July: 

“While the number of murders is rapidly increas- 
ing, the procedure against them is becoming more 
and more ineffective, and in the light of recent cases 
in New York and elsewhere, is seen to be a farce. 

“The Chicago Times statisticians show that in 
1905 there were 9,219 homicides in the United States, 
only 133 legal executions, and 66 lynchings. 

“One of the the 
growing opinion among the people at large that men 
with money can so delay justice, by every sort of 
chicanery that there is a virtual 
punishment for the highest crimes. 


worst results of these cases is 


immunity from 
| favor prevent- 
ing appeals based on mere technical matters and upon 
errors of trial judges in trifling matters of procedure 
and the like, which have nothing to do with the ques- 
tion of guilt or innocence.” 
Dr. Lyman Abbott writes: “In a single phrase 
may be stated the real cause as Judge Thomas finds 
it for the unenviable eminence of the United States. 
It is ‘excessive individualism ’ exhibited in 
It shows itself in those courts that em- 
phasize technicality for the defense of accused indi- 


many forms. 


viduals at a great cost to society; in those juries 
the 


that are swayed by sentimentality 
pistol habit . . 


in 
; in pardons granted for pathetic 
appeals or fear the convict’s guilt may not have been 
mathematically demonstrated.” 

And Mr. Wheeler writing to the Outlook of date 
Sept. 29th, says: 

“ May I add that not only were the positions taken 
by Judge Amidon in his article referred to, supported 
by Mr. Pound, but also by Prof. Lewis, Dean of the 
Law Department of the University of Pennsylvania, 
in an address made by him before the section on the 
Legal Education of the American Bar Association. 
The subject was considered of sufficient importance 
to be referred to a committee for investigation and 
report. . . . It is to be hoped that all thoughtful 


men and especially all lawyers who love the honor of 
their profession more than immediate success in par- 
ticular cases will co-operate in urging the adoption 
of any well considered measure it may recommend to 
Congress for a form of legal procedure in the Federal 
Court.” 

Mr. George W. Alger, a New York attorney, and 
the author of a book, “The Moral 
writes: 


Overstrain,” 


“It is not merely the number of reversals which is 
important. It is that the technical grounds upon 
are ordered instances make 


must ever afterwards govern other crim- 


which they in so many 
rules which 
inal trials, to the great embarrassment of prosecut- 
ing attorneys in the performance of their duties. A 
conscientious State’s attorney will advise against the 
finding or trial of indictments where the rules of law 
laid down in the court decisions preclude a fair 
appeal. 
case in 
an Appellate Court is the number of dismissed in- 
dictments, directed verdicts of acquittal, ete., which 
result from it thereafter in trial courts, quite as 
much as the mere reversal of the conviction directly 
covered by the case itself.” 

Dr. William Draper Lewis, Dean of the University 
of Pennsylvania, Department of Law, as chairman of 
one of the committees reporting to the last session of 
the American Bar Association, said: 

“On the side of the administration of the law, 
both civil and criminal, our failure to perform the 
service which the community might of right expect, 
is almost complete. The two fatal words, ‘ uncer- 
tainty’ and ‘delay,’ are interwoven all our 
methods of doing legal business. The praetical re- 
sult of our antiquated systems in the complicated 
conditions of our social and business life would dis- 


chance of a conviction being sustained on 
The effect of a technical ruling in a criminal 


in 


grace the early part of the nineteenth century, when 
practically all business was performed in a cumber- 
some way; but to a business man accustomed to 
modern and efficient methods of dispatching business, 
the delays and uncertainties of our administration of 
the law have become intolerable. They, at the same 
time, afford a sure refuge to the unscrupulous. The 
absurdities of the administration of our criminal law 
and the delays of the civil law . . have 
been a potent factor in creating that wide-spread dis- 
respect of law and distrust of courts which render it 
unceasingly difficult for us to meet the naw and com- 
plicated problems of our social life.” 

In November, 1906, of “The World’s Work,” we 
find in an article under the subject “ The Shameful 
Miscarriage of Justice:” 


“ The rules of procedure and our system of appeals, 
together with the ingenuity of counsel in cases where 
the accused possesses means, have served to prolong 





issues through a series of trivial questions and con- 
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sequent delays with the result that justice, when not 
actually defeated, is shamefully retarded. In this 
country the cases of prompt justice are well nigh 
limited to instances of mob violence—frightful pro- 
tests against the delays and disappointments due to 
the intricacies and defects of our legislation and the 
follies of our justice. 

“ What with demurrers, continuances, appeals, re- 
prieves, and pardons, the guilty man with cash and 
‘ pull’ so disfigures justice as to render her unrecog- 
nizable. By such means cases are dragged along for 
months and years, even after conviction, before the 
actual execution of the sentence. Criminal justice 
is thus robbed of much of its terror, for speed and 
certainty of punishment do more to prevent crime 
than does severity of punishment. Thus we find that 
crimes multiply at an astounding rate, and convic- 
tions decrease in disheartening ratio.” 

The address of Mr. Roscoe Pound before the Ameri- 
can Bar Association, August, 1906, provoked much 
discussion by that Association of this question. 
“Each State,” he said, “had to a great extent its 
own procedure. But it is not too much to say that 
all of them are behind the times. We struck one 
great stroke in 1848 and have rested complacently 
ever since. The New York Code Commission was 
appointed in 1847 and reported in 1848. If we ex- 
cept the Conn. Practice Act 1878, which shows Eng- 
lish influence, American reform in procedure has 
stopped substantially where that committee left it. 
In England, beginning with 1826 and ending with 
1874, five commissions have put forth nine reports 
upon the subject. 

Lord Eldon’s Commission, 1826; Royal Commis- 
sion, 1829-1830-1832; Comm. Pleading in Courts of 
Com. Law, 1851-1853-1860; 
1852-1854-1856 ; 


“ As a consequence we have nothing in America to 
compare with the radical treatment of pleading in 
English Judicature Act and the orders based thereon. 
We still try the record, not the case.” He then con- 
trasts with England the condition in the United 
States on appeal where he finds “the reversals run 
over 40 per cent.” and concludes as follows: “ When 
with this we compare the statistics of the English 
Court of Appeal, which does not grant to exceed 
twelve new trials a year, or new trials in about 3 per 
cent. of the cases reviewed, it is evident that our 
method of trial and of review are out of date.” 

Hon. William H. Taft, Secretary of War, before 
the Yale Law School, said: 

“Then there is the general rule that the guilt of 
the defendant, in order to justify conviction, must be 
shown beyond a reasonable doubt. This is a fair and 
proper rule, and has usually been regarded as the 
other side of the rule that the defendant is presumed 
to be innocent. But the Supreme Court of the 


Chancery Commission, 
Judicature Commissions, 1869-1874. 





United States has recently carried it to such a point 
by construction as to treat the presumption of inno- 
cence, not as being only the mere counterpart of this 
rule, but even as substantive evidence and as the 
equivalent of a witness testifying affirmatively, and 
continuing to testify from the beginning to the end 
of the case in favor of the innocence of the defend- 
ant, a construction not sustained by Professor Thayer 
of Harvard, and seemingly much enlarging the 
previous operation of the presumption of innocence, 
all out of tenderness to the defendant. These rules 
and others intending to make it as difficult as pos- 
sible to convict a defendant were the result of the 
savage character of the common law crimes, when the 
defendant was not allowed counsel, and there were 
one hundred and sixty capital offenses at common 
law. While in England, in which all these 
restrictions are still observed, crime is punished with 
as much severity and uniformity as public weal de- 
mands, and this although they have trial by jury, 
although all the other rules of evidence to which I 
have referred have full application—how is it in this 
country? I grieve for my country to say that the 
administration of the criminal law in all the States 


of the Union (there may be one or two exceptions)’ 


is a disgrace to our civilization. We are now reach- 
ing an age when we cannot plead youth, sparse 
civilization, newness of country, as a cause for laxity 
in the enforcement of law. 

“What makes the difference between the adminis- 
tration of the criminal law in England and in this 
country? In the first place the jury has always been 
a sacred and untouched part of the tribunal consti- 
tuted to try crimes in England, the judges upon the 
court have always taken and maintained their part 
at common law in the trial of everv defendant, and 
that part has been, first the retention of complete 
control over the method by which counsel try the 
case, restraining them to the points at issue and pre- 
venting them from diverting the minds of the jury 
to inconsequential and irrelevant circumstances and 
considerations.” 


Mr. Justice Brewer, under the subject of “ Plain 
Words on the Crime of Lynching,” says: 

“What can be done to stay this epidemic of 
lynching? One thing is tfe establishment of a 
greater confidence in the summary and certain pun- 
ishment of the criminal. Men are afraid of the law’s 
delays, and the uncertainty of its results. Not that 
they doubt the integrity of the judges, but they know 
that the law abounds with technical rules, and that 
Appellate Courts will often reverse a judgment of 
conviction for a disregard of such rules, notwith- 
standing a full belief in the guilt of the accused. If 
all were certain that the guilty ones would be 
promptly tried and punished, the inducement to lynch 
would be largely taken away.” 
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Those members from Alabama to the American 
Bar Association at Narragansett Pier in 1905, heard 
Mr. Justice 
construction on Criminal Appeals. 

The editor of The Outlook, September, 1906, under 
subject, “ The Courts and the Criminal,” says: 


3rown take like position of technical 


“In American criminal courts, whenever ectror ix 
found, unless it is positively proved that prejudice 
does not exist, prejudice will be presumed. In other 
words, every convicted criminal can take advantage 
of every technical error of the court, no matter how 
slight or unimportant, unless the community can af- 
firmatively prove that.it did not work any detriment 
to the prisoner. The question is this: Are the 
criminals of America, rich and murderers, 
thieves, embezzlers, train wreckers, assailants of 
women and little children, entitled to this privilege? 


poor, 


Are those accused of crime and wrongly convicted en 
titled to this privilege? 
ing, judges of the Supreme Court, lawyers of experi- 
ence and ability, agree in asserting that no one is 
entitled to such a privilege as that.” 


Jurists of the highest stand- 


What I have said and now say is in no spirit of 
criticism of the Justices of our Supreme Court, for 
[am glad to note a reversal by them of only 36 per 
cent., a slightly less per cent. than that given by 
Mr. Pound. 
have the highest regard for our justices as indi- 


And if I may be permitted to say it, | 


viduals, and as our members of highest Appellate 
Court, and that they have dealt most kindly with me 
on appeal, so that no one can say that I have any 
grievance. 

The writer kept Mr. E. R. Tabor, manager of the 
Virginia-Carolina Chemical Co., a prominent busi- 
ness man, on the jury recently much to his incon- 
venience. At the end of his week’s service he came 
to thank me for the experience and to ask the ques- 
tion: “Why do you spend so much time in court 
trying to keep the facts away from the jury “iE 
is to make sure that no bit of illegal evidence gets to 
> was the reply. “ Why not 
presume that we have sense enough to find the truth,” 
he said, “even if some little unimportant matter did 
get in?” 

Hon. Thomas W. Martin, the Assistant Attorney- 
General, preparing the last Attorney-General’s re- 
port, says of this condition in our State: 

“An examination of the criminal cases decided by 
the Supreme Court during the last four years shows 
that of 197 reversals, thirty per cent. were on account 
of erroneous rulings of the lower court on the evi- 
dence; fifteen per cent. on account of the refusal of 
special charges requested by the defendant, and about 
twenty per cent. more on account of rulings on plead- 
ings and practice. The last clause of Sec. 4333 of 
the Code, “ But the judgment of conviction must not 
be reversed because of error in the record, when the 


9” 


the jury to prejudice,’ 





court is satisfied that no injury resulted therefrom 
to the defendant,” is applied by the Supreme Court 
The 
admission of a scintilla of irrelevant evidence or the 
refusal of the court to give every special charge re- 
quested by the defendant and asserting a correct legal 


with such strictness that it is of small value. 


proposition although covered by the general charge, 
or the failure of the prosecution to stipulate a spe- 
cial charge the degree of proof required in criminal 
eases, although the court has already charged the 
doctrine of reasonable doubt in all its phases, is upon 
appeal to the Supreme Court, fatal to the conviction 
and sentence. Under the rule which now fetters that 
tribunal the case must be reversed and remanded for 
another trial. 
to be abolished; it has no rightful place in a system 
of jurisprudence designed for the punishment and 
suppression of crime.” 


Such a rule ought, in my judgment, 


He then discusses the two rules of evidence, gives 
the percentages of reversals in criminal appeals for 
the last twenty years, averaging from 28 per cent. to 
46 per cent. and concluding, says: 


“Mr. Wigmore suggests that the rule should be as 
follows: ‘Where there is sufficient evidence to sus- 
tain the verdict independently of the evidence ob- 
jected to and erroneously admitted or excluded, or 
where the same verdict should have been rendered 
with the evidence objected to and erroneously ex- 
cluded or admitted, the erroneous admission or ex- 
clusion of such evidence will not be ground for a 
new trial or reversal of judgment.’ ” 

This matter was regarded of such importance as 
that President Roosevelt among other things on the 
subject forcefully suggests: 

“In my last message I asked the attention of the 
Congress to the urgent need of action to make our 
criminal law more effective; . . Centuries ago 
it was especially needful to throw every safeguard 
around the accused. The danger then was lest he 
should be wronged by the State. The danger is now 
exactly the reverse. Our laws and customs tell im- 
mensely in favor of the criminal and against the in- 
terests of the has wronged. Some 
antiquated and outworn rules which once safeguarded 


public he 


the threatened rights of private citizens, now merely 


work harm to the general body politic. The criminal 
law of the United States stands in urgent need of 
revision. The criminal process of any court of the 
United States should run throughout the entire ter- 
ritorial extent of our country. The delays of the 
criminal law, no less than of the civil, now amount to 
a very great evil.” 

“Later he adds: “In connection with this mat- 
ter, I would like to call attention to the very unsatis- 
factory state of our criminal law, resulting in large 
part from the habit of setting aside the judgments of 
inferior courts on technicalities absolutely uncon- 
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nected with the merits of the case, and where there is 
no attempt to show that there has been any failure 
of substantial justice. It would be well to enact a 
law providing something to the effect that: 

“*No judgment shall be set aside or new trial 
granted in any cause, civil or criminal, on the 
ground of misdirection of the jury or the improper 
admission or rejection of evidence, or for any ruling 
as to any matter of pleading or procedure unless, in 
the opinion of the court to which the application is 
made, after an examination of the entire cause, it 
shall affirmatively appear that the error complained 
of has resulted in a miscarriage of justice.’ 

“ Of course no statute will amount to anything un- 
less the judges of the Appellate Courts apply it in a 
liberal and sympathetic way. The present Supreme 
Court is shown by more than one case to have tried 
under the wording of the present statute and its 
former interpretation to give it life and foree. Give 
them the help of a vigorous and certain statute, un- 
embarrassed by former construction and +I feel that 
our State will be one of the first to emancipate from 
the ‘ Exchequer heresy’ and will adhere to technicali- 
ties only when they involve principle, and escape from 
technicalities when the tendency is to defeat the law 
and belittle justice. 

There is now pending on the House Calendar a bill 
No. 737, by Mr. Rushton, of Crenshaw, and amend- 
ments reporter by the committee, which the writer 
hopes will not fail of passage. It is in the following 
language: 


H. B. No. 737 By Mr. Rushton. 


A BILL 
TO BE ENTITLED AN ACT To amend Section 4333 
of the Code of Alabama of 1896. . 


Section 1. Be in enacted by the Legislature of Ala- 
bama, That Section 4333 of the Code of Alabama of 
1896 be amended so as to read as follows: 

“4333 (4509) (4990) (Assignment or joinder of 
error unnecessary; duty of court. In cases taken to 
the Supreme Court under the provisions of this 
Chapter, no assignment of errors, or joinder in er- 
rors is necessary; but the court must consider all 
questions apparent on the record or reserved by bill 
of exceptions, and must render such judgment as the 
law demands.) But the judgment of conviction must 
not be reversed because of error in the record, unless, 
in the opinion of the court, after an examination of 
the entire record, it shall affirmatively appear that 
the error complained of has resulted in a miscarriage 
of justice.” 

Amendment reported by Committee on Revision of 
Laws as follows: 

Amend by striking out the last sentence in Section 
1, and inserting in lieu thereof the following: (“ But 
the judgment of conviction must not be reversed be- 






cause of error unless injury resulting therefrom. is 
affirmatively shown.”) 

The amendment reported by the committee seems 
to me inferior to the original bill. It will tend to 
make the judges construe “ injury ” as equivalent to 
any material violation of the rules of evidence or pro- 
cedure, even though the defendant as a guilty man 
is not really “injured” in the sense of being un- 
justly convicted. The original bill follows the Eng. 
lish Act of 1875, which has worked well. If there 
is going to be a change it should be a real one. Of 
course the amendment is preferable to the present 
rule, since I am of the opinion that our present Su- 
preme Court would give it a liberal construction as 
has been done by the Supreme Court of Tennessee. 
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Jurisdiction in Divorce. 





A Paper READ By Mr. J. ArrHurR BARRATT, M. A.,, 
LL. B., oF THE INNER TEMPLE, BARRISTER-AT- 
LAW AND THE NEW YorK BAR, AT THE CONFER- 
ENCE OF THE INTERNATIONAL LAW ASSOCIATION, 
AT PorRTLAND (MAINE), AuGuUST 30, 1907. 





This subject was introduced at the Berlin Confer- 
ence, but it was then thought, as the topie was so 
very important, and as it had been so thoroughly 
considered in this country, that it would be an advan- 
tage to the Association and its members, and to the 
profession at large, if we should also discuss it here. 
In the paper of Mr. W. G. Smith, which he read last 
night, he has told use what the Divorce Congress of 
this country had decided was the best course to adopt 
in order to bring about a Uniform Divorce Law so far 
as it can be done in this country. It has been re- 
marked here that it is quite impracticable to amend 
the Constitution of the United States so as to bring 
about in that manner a Uniform Divorce Law, and 
they have therefore adopted the next best method, 
which was used also in the case of the Negotiable In- 
struments Law—viz., that of drawing a general bill 
covering the whole subject and requesting each of the 
States, if they thought fit, to enact it. It seems to 
me that is the best solution of this question that can 
possibly be arrived at in this country. 

With these remarks I propose to pass on to the 
manner in which the courts of other countries look 
upon these “ Migratory American Divorces.” They 
certainly have caused us great difficulty in England, 
and while, as T say, it is not my special practice, I 
have had experience on both sides of the Atlantic in 
such cases. A good many of them have come before 
me, and I have thus had opportunity of observing 
the grievous suffering that they cause. and the ter 





rible results to innocent people which have been 
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brought about by such fraudulent proceedings. 
American migratory divorces are a continual source 
of trouble in England as well as in this country. 
They are now reaping their part of the rich crop of 
misery produced by the fraudulent divorce decrees 
rendered in the United States some twenty and more 
years ago. Some of the most lamentable cases have 
recently come under my noticé in actual practice. I 
have in mind one especially painful case where a 
decree was procured more than twenty-five years ago; 
it was undoubtedly void; one of the parties married 
again and had children, and according to English 
law his offspring will most certainly be deemed ille- 
gitimate. 

I cannot too strongly emphasize the fact that, 
while the English courts will of course recognize 
American divorces when duly procured and without 
fraud, they will decline to hold valid such di- 
vorces where there has been no bona fide domicile of 
the plaintiff in the State where the action was 
brought and he or she simply resided in such State 
for the period required by its laws, and very soon 
after returned to the real domicile. 

The House of Lords, in the comparatively recent 
case of Russell (L. R. [1901], App. Cas., p. 446), 
quickly decided that the earl was guilty of bigamy, 
though he had procured a divorce from his first wife 
in Nevada (it being held by the Divorce Court in a 
previous action that the American court was without 


jurisdiction because of the want of a bona fide domi- 
cile of the earl in Nevada), and they thereupon sen- 
tenced him to a term of imprisonment, though he 
had been advised by English and American counsel 
that his American divorce was valid. That was one 
of the most interesting cases of legal procedure 


imaginable. There was the House of Lords called 
upon to try a peer, one of its own members, on a 
charge of bigamy. In accordance with the law of 
England, peers have the right to call upon the entire 
judiciary of England to assist the House of Lords in 
the determination of such legal questions. The ma- 
jority of the English judges were present on this 
oecasion, and there were present also the majority of 
the members of the House of Lords. There was Earl 
Russell, a young man in the prime of life, who had a 
most unfortunate experience with his wife in Eng- 
land. He took advice there and in the United States. 
He went to Nevada and procured a divorce. He then 
married again and came to England, whereupon pro- 
ceedings for divorce were taken against him by his 
first wife. The Divorce Court, upon his default, held 
the American divorce invalid. It turned out that he 
had not acquired a bona fide domicile in Nevada. He 
had simply gone there for the short time necessary 
to meet the requirements of the statutes of that State 
(which say he must “reside” there), and then had 
got his decree and had come away almost immedi- 





ately. The Divorce Court said that this did not con- 
stitute a bona fide domicile; a bona fide domicile is 
the first requisite for jurisdiction in divorce; his 
divorce was void, and therefore he was guilty of 
bigamy and adultery. Notwithstanding that the earl 
had procured the best advice he could under the cir- 
cumstances, he had transgressed the statutes of the 
realm and he was indicted for bigamy. The proceed- 
ings were removed to the House of Lords, and that 
body had the courage (for which I think all credit is 
due to them) to send one of their own members to 
gaol because he had broken the law, even though it 
was a mere technical breach of it brought about by 
mistaken advice as to a point of foreign law—it 
being admitted that he had no criminal intent. 

Now I think that if the American courts would 
exercise the same firmness and courage in the admin- 
istration of the law upon high personages here who 
attempt to debase the law by deliberately alleging a 
domicile which never existed, and perpetrating fraud 
upon the court, the divorce colonies in the States 
would quickly dwindle in numbers and in quasi-aris- 
tocratic prestige. Many Americans are marrying 
British subjects, and it is now becoming an exceed- 
ingly serious and frequent question in England as to 
how far these American divorces shall be recognized. 
Such divorces are almost universally looked upon 
with suspicion; and it ought to be more generally 
understood than it is that the English courts can, 
and do, whenever American divorces come before 
them, take fresh evidence in the courts there to de- 
termine whether or not the plaintiff had in fact a 
bona fide domicile in the State where the divorce was 
granted. The mere recital in the American decree 
that the plaintiff was so domiciled is not enough. 
The English courts determine that question for them- 
selves independently. 

I must confess that I am afraid that jurisdiction 
of the court in divorce cases, as a proposition of law, 
is not sufficiently studied by the average lawyer who 
undertakes divorce cases in this country. I had my 
attention called in New York only a few days ago to 
the case of a lady who thought it was a very simple 
and easy matter to get a divorce. She told her 
friends that she was going west to get a divorce. She 
notified the telephone company in New York to take 
her name out of the telephone book, but took great 
eare to warn her friends that she was at home and 
could be communicated with by telephone. She went 
out to the Western States and engaged rooms, and in 
due course of time, after the requisite number of 
days of residence required by the statute had ex- 
pired, she returned from New York to that State and 
came back again with a divorce decree in her hand. 
All I can say is that if the question of the validity of 
that divorce ever comes before the English courts, or 
before the American courts, it will be declared abso- 
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lutely void. The question of the bona fides of the 
domicile would be gone into, and it would certainly, 
under those circumstances, be deemed to be fraudu- 
lent and not bona fide. Obviously this litigant’s 
eounsel was ignorant of or careless about the most 
elementary rules governing jurisdiction. This ques- 
tion of jurisdiction in divorce with reference to 
American decrees has quite recently come before the 
English courts in Armitage v. The Attorney-General 
(L. R. [1906], P., p. 135), and Bater v. Bater (ibid., 
p- 209). In the Armitage case, the wife, an English 
woman, had married a citizen of New York tempo- 
rarily residing in England, and who had not aban- 
doned his New York domicile. The wife had (after 
her husband had deserted her) gone to South Dakota, 
abandoning her residence in England, and acquired a 
bona fide domicile in South Dakota. She there 
brought action against her husband for a divorce; he 
appeared in the action, and filed an answer, together 
with a _ counter-claim cross-petition, claiming 
divorce from his wife. The wife secured a divorce 
and then married a British subject in Denver, U. S. 
A., subsequently returned to England with him, and, 
at the time of action brought, had been domiciled in 
England for several years. In the meantime, her 
first husband, Gillig, had married again and described 
himself in the marriage register as “the divorced 
husband of Amy Gillig.” After about five years Gil- 
lig petitioned to have the second marriage declared 


or 


null, alleging that his first marriage was still sub- 
sisting. His first wife (now Mrs. Armitage) under 
a special statute (The Legitimacy Declaration Act, 
1858, 21 & 22 Vict., c. 93), petitioned the English 
court for a declaration of the validity of her second 
marriage; Gillig was cited as a party; and the whole 
question of the validity of the South Dakota decree 


was examined in the English action. ‘That is a most 
useful statute in England. You will observe that in 
this case the first wife married again; the husband 
had married again, and he presented a petition to 
have it declared that his second marriage was null 
and void, because, as he alleged, the American divorce 
decree was invalid. His first wife could not be made 
a party to this nullity proceeding under the English 
practice. Thus it was found that the husband might 
have proceeded in the English court and have pro- 
cured a declaration that his wife’s American divorce 
was void, without her appearance at all in that 
action; but fortunately there is this statute in Eng- 
land which says that any natural-born British sub- 
ject, whose marriage or legitimacy is questioned, may 
petition the English court for a declaration that the 
marriage was valid. This lady therefore petitioned 
the court in that case to have her second marriage 
declared valid, and asked the court to order that the 
husband’s nullity suit follow the trial of her petition. 
That was ordered, and on her petition the whole 





question of the validity of the wife’s American (i. 
vorce was gone into, and it was decided that she had, 
in fact, acquired a bona fide domicile, and had aban. 
doned her English domicile (she having taken great 
eare to establish herself in the United States and 
live there for some time and absolutely abandoned 
her English domicile), and that her divorce was 
valid, and her second marriage was valid. This, 
therefore, settled the whole question, and the nullity 
proceeding of the husband was dismissed. This case 
illustrates the value of The Legitimacy Declaration 
Act, and is further important on this question of 
jurisdiction. 

After very careful consideration, and after hearing 
the testimony of experts as to American law, Sir 
Gorell Barnes, the president of the Probate and Di. 
vorce Division, decided that as Gillig, the husband, 
at the time of the South Dakota decree, still retained 
his New York domicile, and had himself filed an 
answer and counter-claim to the petition in South 
Dakota, and since by the law of New York such pro- 
ceedings gave the South Dakota court complete juris- 
diction over defendant Gillig (and therefore the 
courts of New York were bound to recognize the 
South Dakota decree as valid), the English court on 
grounds of international comity would recognize the 
South Dakota decree as valid in England. The presi- 
dent said: ‘ The evidence in the present case shows 
that in the State of New York the decision of the 7 
court of South Dakota would be recognized as valid. : 
The point then is, Are we, in this country, to recog- 
nize the validity of a divorce which is recognized as : 
valid by the law of the domicile? In my view, this 
question must be answered in the affirmative. It 
seems to me impossible to come to any conclusion, 


because the status is affected and determined by the F 


decree that is recognized in the State of New York— E 
the State of the domicile as having affected and de- 
termined it.” The president also said that this point 
had not been distinctly determined by the English 
courts in any other case. Thus that court decided 
that the South Dakota court had jurisdiction under 
the special facts to determine the marital status ofa 
domiciled New Yorker and a former British subject 

The next case, Bater v. Bater (L. R. [1906], P, 
p- 209), was a still more complicated one. There the 
English court decided that the courts of New York 
had jurisdiction to divorce two British subjects, the 
husband having become domiciled in New York. The 
ease was elaborately argued both in the court below 
and the Court of Appeal. The facts were that the 
husband and wife separated in England, each claim- 
ing a cause of divorce against the other, and that 
both were at fault. This was a very curious cas, 
because, the parties having separated, the wife, ac 
cording to American law, would, if innocent, have the 
right to acquire a separate domicile. The husband 
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came to America and took out his first papers pre- 
paratory to becoming a naturalized citizen, and set- 
tled in Brooklyn. The wife, as I say, being separated 
from him (he having abandoned her in England) by 
American law, would have a right, if innocent, to 
acquire a separate domicile. She came to New York 
and resided there. She brought action for divorce 
against her husband there, and he failed to appear. 
She got her decree, married a British subject in New 
York, and returned to England with her husband. 
They subsequently separated, and ten years after- 
wards the second husband brought an action in Eng- 
land to have his marriage declared null, on the 
ground that his wife’s first husband was alive. She 
set up the New York decree of divorce in bar, and 
the whole question of the jurisdiction of the New 
York courts was thoroughly examined. The English 
court took this ground—that while by English law 
the domicile of the wife is at the domicile of the hus- 
band (and though by American law, he having given 
her cause for divorcee, she could acquire a separate 
domicile if she chose), nevertheless she had the right 
to elect, if she saw fit, to adopt the domicile of her 
husband in New York as her domicile. He being at 
fault, the court said there is nothing in international 
law, and nothing on general principle, which will for- 
bid the wife in such a case saying that, while the 
American rule is a valuable rule, it is a rule adopted 
for the benefit of the wife, and not to her detriment 
—that for the purpose of the action for divorce the 
wife had a right to go to the domicile of her hus- 
band and bring her action for divorce there. There 
was no case in the courts of New York exactly in 
point, and the president of the Probate and Divorce 
Division said he could see no reason why those prin- 
ciples should not be applied; and held the divorce 
valid and dismissed the nullity suit. The case went 
to the Court of Appeal, and there the decision was 
affirmed. The president said (p. 215): “TI feel that 
one is presented with a serious difficulty, because one 
has, so to speak, to place one’s self in the same posi- 
tion as a judge in the State of New York would be 
in if this point was raised before him—in other 
words, to ascertain through him, what is the rule he 
would apply in deciding this case.” Referring to 
sections 1,756 and 1,768 of the Code of Civil Proced- 
ure, in discussing the question as to whether or not 
the wife, being separated from the husband, and in 
fact resident in another country up to within a short 
time of moving to New York, could bring her action 
for divorce there, he said there was nothing to pre- 
vent the New York court from saying (p. 216): If 
you have come to our court and your husband is 
domiciled here, we will, apart from our statutory 
difficulties, give you relief. Then, supposing that 
case is presented to the court in New York, the court 
would very naturally say, apart from being tied by 





the section, your husband is domiciled here, his home 
is here, and prima facie yours is here. You have 
come here to pursue him and obtain your remedy. 
Why should that remedy be withheld because if you 
succeed you propose to return to your own country? 
I should have thought myself, as a matter of justice, 
expediency and convenience, it was very proper to 
allow a suit to be entertained in a foreign country in 
these circumstances, and 1 cannot help feeling that 
considerations of that character would weigh very 
considerably with a judge in the State of New York 
in deciding whether, under such a term as the term 
‘resident,’ he was to exclude the petitioner from her 
right to maintain a suit. I have come to the 
conclusion that this suit could have been maintained 
in the State of New York.” The president held that, 
although the divorce was for a cause which would be 
insuflicient for a decree in England, it would be held 
valid there because valid in New York (the place of 
the husband’s domicile). He further said: “If this 
country recognizes the right of a foreign tribunal to 
dissolve a marriage of two persons who were at the 
time domiciled in that foreign country, it must also 
recognize that their marriage may be dissolved ac- 
cording to the law of that foreign country, even 
though that law would dissolve a marriage for a 
lesser cause than would dissolve it in this country.” 
Referring to fraudulent divorces he said that: 
“Where the parties have gone to the foreign country 
and were not truly domiciled there, and represented 
that they were domiciled there and so had induced 
the court to grant a decree, the collusion or fraud 
in those cases goes to the root of the jurisdiction. 
There is no jurisdiction if there is no domicile.” 

Then, affirming the decision of the president of the 
Probate and Divorce Division, the Court of Appeal 
said (Collins, M. R., p. 225), as to a decree of divorce 
that it is a judgment that is really indistinguishable 
from a judgment in rem. Some of the judges seem 
to have considered that for some reason it is not an 
absolute judgment in rem, but for all purposes it is 
on the same footing; that is to say, it is a judgment 
affecting the status of the parties. If it is a judg- 
ment in rem or stands on the same footing, as I 
think it undoubtedly does, can it be impeached in 
proceedings taken in this country by a person not a 
party to that judgment at all? There is clear 
authority in our courts that that cannot be done.” 
He further said (p. 232): “The law now unques- 
tionably stands in this position. The court of the 
existing bona fide domicile for the time being of the 
married pair has jurisdiction over persons originally 
domiciled in another country to undo a marriage 
solemnized in that other country.” 

Then Lord Justice Romer, in taking up this ques- 
tion of the separate domicile of the wife, said very 
clearly (p. 233): “Now, the question arises, Was 
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the wife dwelling in the State at the time she brought 
this action? Undoubtedly, according to the law of 
the State, the wife, in the circumstances which hap- 
pened here, could have had a separate domicile from 
that of the husband, but I take it that the wife might 
have exercised her option, and that she was quite en- 
titled, if she chose, to say that her domicile still re- 
mained in the domicile of her husband as assumed by 
him, that is to say, domiciled in New York State, 
and I think that by going, as she did, to dwell in 
the State for the purpose of bringing the action for 
divorcee, and then bringing that action, it must be 
taken that she had elected to make that domicile, at 
any rate for the purposes of the action, the domicile 
of her husband in New York State; and I cannot see 
that there is any good reason why the wife, if she 
chose so to elect her domicile, should not have elected 
to take that domicile for the purposes of the divorce 
if she could obtain it. Moreover, taking the expert 
evidence as a whole, I come to the same conclusion 
as that arrived at by the learned president, namely, 
that the wife had, according to the law of the State 
of New York, when she brought this action, a resi- 
dence there within the meaning of the word as used 
in the code governing the law in the State of New 
York. The result is that, dealing with the question 
of jurisdiction from the point of view of the law of 
the State of New York, the court had jursisdiction 
to entertain the action. Then, how does the matter 
stand from the point of view of the English law? I 
have already stated that, on the facts, the husband 
had changed his domicile and had acquired a domi- 
cile in the State of New York. According to the Eng- 
lish law, until divorce the wife’s domicile would be 
that of the husband or, at any rate, might be that of 
the husband, if she chose, to the extent of her elect- 
ing to regard the changed domicile of the husband as 
her domicile, and there is no reason, according to 
English law, why she should not be at liberty, if she 
chose, to go abroad to the State of New York, elect- 
ing for the purpose of the divorce proceedings her 
domicile to be that of the husband and suing him 
there; and, according to English law, I take it that, 
at the time of action brought and divorce granted 
there, the domicile of both the husband and the wife 
was the domicile of the State in which the court in 
which the action was brought was situated, so that 
the court there had ample jurisdiction according to 
English law. Therefore, in which ever way the mat- 
ter is regarded, it seems to me clear that the court 
granting this divorce had jurisdiction. 


Lord Justice Cozens Hardy said (p. 238) the wife 
“by her conduct manifested her election to treat her- 
self as not having a separate domicile, but as follow- 
ing her husband’s domicile in New York. This being 
so, it is now settled by authority which binds us that 
the court of the country in which the parties were 





domiciled—that is to say, New York—was the court 
having jurisdiction to decree a divorce, even though 
the divorcee was granted for a ground which would 
not be sufficient in England.” (Harvey v. Farnie, 8 
App. Cas. 43; Le Mesurier v. Le Mesurier, L. R. 
11895], App. Cas. 517.) 

Those are the two leading cases decided recently 
in England on this subject of jurisdiction in divorce, 
and I wish to summarize the points that have been 
decided by the English courts on the question, not in- 
cluding, of course, all the points on which the Eng- 
lish courts would recognize these American migratory 
decrees. The English courts will recognize an Ameri- 
can divorce, assuming the proceedings to be regularly 
conducted in accordance with the law of the State 
whose court grants the decree: 

(1) Where the parties are British subjects and 
the divorce is granted by the courts of the State in 
which the husband and wife are bona fide domiciled. 
The wife for the purpose of divorce may elect to sue 
the husband at his domicile, even though by Ameri- 
can law she might perhaps be entitled to acquire a 
separate legal domicile from his. (Bater v. Bater, 
L. R. [1906], p. 209.) 

(2) Where an English woman is married to an 
American citizen, and the divorce is granted by the 
courts of the State where the wife is domiciled and 
the State where the husband is 
recognize such divorce as valid. (Armitage v. The 
Attorney-General, ibid. 135.) In that case, you will 
recollect, the husband was domiciled in New York, 
and he appeared in his wife’s South Dakota action 
and filed a cross-petition. 


domiciled would 


The court then, of course, 
had jurisdiction over both parties and of the whole 
subject matter, the wife (plaintiff) having a bona 
fide domicile there. 

(3) Where the husband and wife are American 


citizens and the divorce is granted by the courts of 
the State where the plaintiff is domiciled, and the 
defendant was served with the process within the 
State where the action was brought, or appeared in 
the action, even though for a cause not recognized in 
England—this on principles of comity because such 
a divorcee would be recognized as valid throughout 
the United States of America. (Armitage v. The 
Attorney-General, L. R. [1906], p. 135; Haddoek v. 
Haddock, 201 U. S. Sup. Ct. Rep., p. 562.) 

With these observations I wish to close this paper 
In England we 
A wife has been informed 
that her husband is getting a divorce against her in 
the United States by default. She does not know 
where to apply, and asks where can we find out if 
such an action is being brought? It is absolutely im- 
possible to find out unless you search the court 
records of every county in the United States. Then 
sometimes a man comes home to England and tells 


by making one or two suggestions. 
get such cases as this: 
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his wife: “ You are divorced; there is the decree.” 
The wife has heard nothing at all about it. Perhaps 
the husband will marry again and have children, 
and the question may arise as to the legitimacy of 
those children; and as to their right to inherit real 
estate, because by English law it is quite impossible 
to inherit English real property unless the person te 
inherit is legitimate according to the law of England. 
Now, I suggest that in every State the decrees which 
are rendered in that State shall be filed in the oliice 
of the Secretary of State for that State; and a stat- 
ute should be passed enacting that such decrees shall 
not be deemed final and operative until so filed. 
That is certainly a practicable provision, but it does 
not go far enough for the purpose. Some further 
record is wanted in which could be found all decrees 
of divorcee which are rendered. Therefore, it seems 
to me that some method should be thought out by 
which a central registry for divorce decrees could 
be established for the purpose of filing and registering 
divorcee decrees rendered throughout the United 
States. Such registry could be established in Wash- 
ington and kept up voluntarily at the expense of the 
various States using it, and a statute could be passed 
in each such state providing that no decree of di- 
vorce in that State should be final until recorded in 
the Central Registry.1 We then should be able to 
find out—first, whether a divorce decree had been 
rendered, and, secondly, where it had been rendered; 
and a woman could find ouf what her husband was 
doing, and proceedings could be taken in the proper 
State to annul or stop many of these fraudulent di- 
vorees.2 

I think also, that, on the lines of my former sug- 
gestions, there ought to be a statute passed in every 





1[ speak with some reserve as to the constitution- 
ality of such a statute, but think some constitutional 
method could be devised for creating such a Central 
Registry. I think it would also tend to stop fraudu- 
lent and secret divorces if the summons or writ and 
petition were directed to be filed in the office of such 
Secretary of State, and in such Central Registry, im- 
mediately after service thereof—so that it could be 
ascertained when proceedings were begun, and steps 
could be taken at once to intervene. 

2T also think it advisable that divorce proceed- 
ings should be under the supervision of the Attorney- 
General of each State, so that irregularities in pro- 
cedure should be avoided as far as possible, and the 
alleged bona. fide domicile of the plaintiff be inquired 
into at the outset. The State is vitally interested 
in such proceedings, and State supervision would 
tend to suppress fraud. “ Divorce Lawyers” who 
advertised their business should be disbarred for un- 
professional conduct. 








State, as | believe there is in some States, similar to 
the Legitimacy Declaration Act in England, by which, 
when anyone’s marriage or divorce is questioned he 
or she can petition the court to have a decision at 
once as to the validity or non-validity of the mar- 
riage or the divorce. As I pointed out in the case 
of Armitage v. The Attorney-General (L. R. [1906], 
p. 135), the wife was able to stop the nullity pro- 
ceeding of her first husband (to which she could not 
be made a party) and get a declaration saying that 
her American divorce was valid. IT think, therefore, 
if that suggestion were adopted it would avoid many 
great difficulties. The Attorney-General should be 
cited to prevent fraud, as in England. 

Having made these remarks on this very uninter- 
esting subject (to most people), I think that it 
would be advisable if we members of this association 
were to appoint a committee to confer with the Di- 
vorce Congress of the United States on the general 
subject of the foreign recognition of the decrees of 
divorce rendered in this country. I therefore sug- 
gest that such a committee be appointed before we 
part. 

I will only say in closing that we have in our ex- 
perience most painful cases brought under our notice, 
and I think that intelligent people do not pay suffi- 
cient attention to this subject, which is really the 
foundation of American and English society. If mar- 
riage and divorce laws are not certain, the founda- 
tions of government are not certain. If we are going 
to continue the state of affairs that we know largely 
exist nowadays, viz., that there is an inereasing num- 
ber of divorces and remarriages, about which it is 
extremely difficult to say whether they are valid or 
not, you can readily see that the foundations of so- 
ciety will soon be undermined. For there is no 
branch of the law where uncertainty and conflict lead 


to more disastrous consequences to innocent people 
than the law of divorce. 


I therefore urge upon all 
members of the association, and all people of intelli- 
gence in this country and in England, to concentrate 
their attention upon this subject, to see if they can- 
not influence the passing of uniform laws throughout 
the United States. Lawyers should also do their 
part to bring about some uniformity in judicial de- 
cisions on this subject, so that we can advise our 
clients that a divoree rendered in the United States 
will be recognized in England, and a divorcee rendered 
in England of American citizens domiciled there will 
be recognized in the United States.3 

J. ARTHUR BARRATT. 





3T see no reason why such Central Registry as is 
proposed should not be used in time for the record 
of births. marriages, and deaths throughout the 
United States. The record should also include de- 
crees of nullity and separation. I brought this whole 
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Note.—The following resolution, submitted by 
Mr. Barratt, was adopted and referred to the Council 
of the International Law Association: 

“That a committee be appointed by this associa. 
tion with power to confer with the ‘Commission of 
Uniform State Laws’ of the United States on the 
general subject of international recognition of di- 
vorce decrees, and incidentally to collate the laws of 
all civilized countries on the causes for which divorce 
is granted, and on divorce jurisdiction.” 

The Council appointed the following committee: 

Mr. J. Arthur Barratt, London: Mr. W. G. Smith, 
Philadelphia; Mr. W. O. Hart, New Orleans; Dr. 
Schneider and Dr. Katz, Berlin; M. Gaston de Leval, 
Brussels; Prince de Cassano, Rome. 





:o: 
Contempt of Court. 


In New York City there have recently occurred 
two instances of proceedings to fine and imprison 
citizens for alleged disrespect of the court, under cir- 
cumstances which “give us pause,” and make us 
wonder whether the tide is drifting us. 


In the first case, a defendant wrote to the judge; 


at his house, complaining that he had not had his 


day in court, and asking a new trial and redress. 


This audacious person was arrested, charged with 
contempt of court and despite attempted explanation, 
led away to jail. 

In the second case a clergyman in an interview in 
the newspapers, criticized the decision of a justice of 
the Supreme Court concerning the right to restrain 
moving picture shows on Sunday. 

The reverend gentleman has been haled to court, 
and unless he “shows cause ” why he should not suf- 
fer dire punishment, he is liable to follow his fellow- 
citizen into retirement behind barred doors. 

Now, it occurs to us that neither of these cases 
comes within the spirit of the law or of the court 
regulations which prevail, or ought to prevail, in 
proceedings for contempt of court. The offense 
named is, or should be, confined to those happenings 
which transpire within the domains of the tribunal 
itself, and not elsewhere. 

Otherwise the pickpocket, who removes the watch 
from the vest of the grave and reverend judge on the 
street, or the burglar who feloniously takes the silver 
from the sideboard at his home, would be guilty of 





matter before the Bar Association of the City of New 
York at its October (1907) meeting, and it has taken 
the matter under advisement through its committee 
on the amendment of the law. Titles to real estate 
in the United States would also be rendered more 
certain by such registration of these matrimonial de- 
crees. 








aggravating the heinous crime by contempt of court, 
thereby subjecting himself to an additional penalty 
for impairing the dignity of the bench. 

Perhaps it will be well for bar associations to 
place “contempt of court” on their lists for discus. 
sions, and to mark the place on the legal chart where 
the limits of our courts do not extend.—American 
Lawyer. 





> O:;: 


Address by Hon. James Bryce Before the N. Y,. 
State Bar Association. 


“We live in critical times, when the best way of 
averting hasty, or possibly even revolutionary 
changes is to be found in the speedy application of 
remedial measures. Both here and in Europe in- 
provements in the methods of legislation will not 
only enable the will of the people to be more ade- 
quately expressed, but will help that will to express 
itself with prudence, temperance and wisdom. 

“ What is legislation but an effort of the people to 
promote their common welfare? What is a Legis- 
lature but a body of men chosen to make and super. 
vise the working of the rules framed for that pur- 
pose? No country has ever been able to fill its Legis. 
latures with its wisest men, but every country may 
at least enable them to apply the best methods, and 
provide them with the amplest materials. 

“ Never, I think, since the close of the civil war, 
has there been among the best citizens of the United 
States so active a public spirit, so warm and _per- 
vasive a desire to make progress in removing all such 
evils as legislation can touch. Never were the best 
men, both in your Legislatures and in the highest 
executive posts, more sure of sympathy and support 
in their labors for the common weal. 

“Some cynical critics have suggested that the legal 
profession regard with equanimity defects in the law 
which may increase the volume of lawsuits. The 
tiger, it is said, cannot be expected to join in clear- 
ing away the jungle. This splenetic view finds little 
support in facts. Allowing for the natural conserva- 
tism which may sometimes make you over-cautious 
in judging proposals of change, lawyers have, both 
here and in England, borne a creditable part in the 
amendment of the law. It is a great mistake to think 
they profit by its defects. 

“Your profession has had a great share in molding 
the institutions of the United States. Many of the 
most famous presidents and ministers and leaders in 
Congress have been lawyers. Tt must always hold a 
leading place in such a government as yours. You 
possess opportunities beyond any other section of the 
community for forming and guiding and enlighten- 
ing the community in all that appertains to legisla- 
tion. Tocqueville said seventy years ago: ‘The pro- 


fession of the law serves as a counterpoise to 












THE ALBANY 


LAW JOURNAL. 91 














democracy.’ We should rather say that it has given 
democracy its legal framework, and it keeps that 
framework in working order. To you, therefore, as 
an organized body of lawyers, one may fitly address 
these observations on legislative methods drawn from 
the experience of Europe.” 

After speaking at great length about the legis- 
lative methods of this and other countries, particu 
lary of England, Mr. Bryce said that he wanted to 
sum up in a few general propositions, generally ap 
plicable to modern free countries, the views to which 
he had directed his hearers’ attention. 

“] venture to submit these general observations,” 
he continued, “because at this time one observes 
everywhere an unusual ferment over economic and 
social questions, and an unusually loud demand for 
all sorts of remedies, some of them crude, some use- 
Here, in the 
United States, this ferment takes a form conditioned 
by your constitutional arrangements and your politi- 
cal habits. There seems to be in many quarters a 
belief that the State governments cannot deal with 
some of the large questions that interest the whole 


less, some few possibly pernicious. 


country. 

“Yet there is also a fear to disturb the existing 
balance of powers and functions between the State au- 
thorities and the national government. ‘There is a feel- 
ing that evils exist which governments ought to deal 
with, and for dealing with which the existing powers 
Yet there is 
also a dread of officialism and of anything approach- 


of governments ought to be extended. 


ing the bureaucratic interference of continental 
Europe. 

“ Discontent is qualified by doubt. The reforming 
spirit runs with a strong current, but it is arrested 
by the conservative habits of a people who value the 
old institutions and realize how much caution is 
needed in modifying them. 

“ So, again, there is a disposition to criticize State 
governments and city governments, and to appeal to 
good citizens, as voicing the best public opinion, to 
step in and do whatever useful work those govern- 
ments are failing to do. But how is public opinion 
to be organized, concentrated, focused? Who are 
the persons to give it that definite and authoritative 
expression which will enable it to prevail? These 
are some of the problems which appear to be occupy- 
ing your minds, as, under different forms, they oc- 
cupy us in Europe. They will, doubtless, like other 
problems in the past which were even harder, be all 
solved in good time, solved all the better because 
there is here in America little of that passion which 
has at other times or in other countries overborne 
the voice of reason.” 

This is Mr. Bryce’s summarization: 

“The demand for legislation has increased and is 
increasing both here and in all highly civilized coun- 
tries. The task of legislation becomes more and more 











difficult, owing to the complexity of modern civiliza- 
tion, the vast seale of modern industry and com- 
merece, the growth of new modes of production and 
distribution that need to be regulated, yet so regu- 
lated as not to interfere with the free play of indi- 
vidual enterprise. 

* Many of the problems which legislation now pre- 
sents are too hard for the ordinary members and even 
for the abler members of legislative bodies, because 
they cannot be mastered without special knowledge. 
(It may be added that in the United States a further 
difficulty arises from the fact that legal skill is often 
required to avoid transgressing some provision of the 
Federal or a State Constitution.) 

“The above conditions make it desirable to have 
some organized system for the gathering and exam- 
ination of materials for legislation, and especially 
for collecting the laws passed in other countries on 
subjects of current importance. 

“To secure the pushing forward of measures 
needed in the public interest, there should be in every 
Legislature arrangements by which some definite per- 
son or body of persons become responsible for the con- 
duet of legislation. 

“ Every modern Legislature has more work thrown 
on it than it can find time to handle properly. In 
order, therefore, to secure sufficient time for the con 
sideration of measures of general and permanent ap- 
plicability, such matters as those relating to the 
details of administration or in the nature of execu- 
tive orders should be left to be dealt with by the ad- 
ministrative department of government, under dele- 
gated powers, possibly with a right to disapprove 
reserved to the Legislature. 

“Similarly, the more detailed rules of legal pro- 
cedure ought to be left to the judicial department or 
some body commissioned by it, instead of being regu- 
lated by statute. 

“ Bills of a local or personal nature ought to be 
separated from bills of general applicability and 
dealt with in a different and quasi-judicial way. 

“ Arrangements ought to be made, as, for instance, 
by the ereation of a drafting department connected 
with a Legislature or its chief committees, for the 
putting into proper legal form of all bills introduced. 

“ Similarly a method should be provided for recti- 
fying in bills before they become law such errors in 
drafting as may have crept into them during their 
passage. 

“When any bill of an experimental kind has been 
passed its workings should be carefully watched and 
periodically reported on as respects both the extent 
to which it is actually enforced (or found enforce- 
able) and the practical results of the enforcement. 
A department charged with the enforcement of any 
act would naturally be the proper authority to re- 
port.” 
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In order to enable both the Legislature and the 
people to learn what the statute law in force actually 
is, and thereby to facilitate good legislation, the stat- 
ute law ought to be periodically revised, and as far as 
possible so consolidated as to be brought into a com- 
pact, consistent and intelligible shape. 





:O:; 
New Books and New Editions. 


On “Short Sales” of Securities Through a Stock- 
broker. By Eliot Norton. New York: 
McBride Co., 1907. 

The author of this little work of 72 pages as- 
sumes, and we think correctly, that there is a great 
deal of popular ignorance on the subject of “ short ” 
sales of stock, and that lawyers and judges share 
generously in the common ignorance about this trans- 
action, with the result that not infrequently injustice 
is done to litigants. The author’s statement that the 
subject is one of the most complicated of all common 
commercial transactions will be generally concurred 
in. He gives in this little work a very satisfactory 
description, and a clear definition of the rights and 
duties growing out of the transaction. In case 
President Roosevelt should succeed in his alleged de- 
termination to close up the “bucket shops,” the 


The John 


interest in the subject of “short” sales might be- 
come academic rather than practical, but it would 
hardly be wise to predict such an outcome imme- 


diately. Meanwhile, Mr. Norton’s little treatise 
cannot fail to prove of value to those who insist 
upon gambling in stocks and the 
chances against them. 


taking heavy 


A Trustee’s Handbook. By Augustus Peabody 
Loring, A. B., LL. B., Harv., of the Suffolk Bar. 
Third edition. Boston: Little, Brown & Co., 1907. 
This is the third edition of Mr. Loring’s valuable 

work on the management of trust estates and the 

relationship existing between the trustee and the 
beneficiary. The number of the latter is doubtless 
greatly on the increase, and it is important that they 
should thoroughly understand their duties, liabili- 
ties and privileges. Mr. Loring speaks with author- 
ity. He treats the subject systematically and prac- 
tically and with a very satisfactory completeness. 
The law as stated is supported by citations of 
authorities from the decisions of the courts and the 
statutes of various States, carefully selected; the 
business difficulties are discussed in the light of the 
author’s large experience, and the index is full and 
accurate. The numerous decisions since the publica- 
tion of the second edition made necessary the re- 
writing of many parts of the work, particularly those 
relating to trustees’ liabilities to strangers, extra 





dividends, and interstate law. Some 366 additional 


cases have been cited. 


The American Constitution. 
Stimson. New York: 
1908. 

This little work of some 260 pages embodies in 
convenient and attractive form the Lowell Institute 
Lectures delivered by the author at Boston, October. 
November, 1907, on the American Constitution, the 
National Powers, the Rights of the States and tlie 
Liberties of the People. Among the phases of the 
subject discussed by the learned author, are the mean- 
ing of the Constitution, constitutional rights peculiar 
to English and American freemen, English liberty 
and the freedom of labor, division of powers between 
legislative, executive and judicial, and between the 
Federal government and the States. In subsequent 
chapters the author discusses the proposed changes 
in the Constitution, interstate commerce, the control 
of trusts and the regulation of corporations. It 
would be well if Prof. Stimson’s little work could be 
perused by every citizen of the United States. His 
reiteration of the truth that the Constitution is not 
a dry code of rules, but the sum and substance of our 
liberties, gained in a thousand years of struggle for 
freedom, is very timely, and should be heeded in 
high as well as in low places. 
Decisive Battles of the Law. 

Hill. New York 

Brothers, 1907. 

Mr. Hill has, in this work, added still further to 
his reputation as a writer on legal topics. His 
“Lincoln the Lawyer” proved highly acceptable to 
the reading public, adding not a little to the popular 
knowledge of the great martyr-president, and 
“ Decisive Battles of the Law” proves equally wel- 
come. The book contains descriptions of some of 
those great legal contests, of national importance, 
which have proven to be of the deepest significance 
in the history of the country. Those selected for this 
purpose are: United States v. Collender, United 
States v. Burr, Commonwealth v. Brown, Dred Scott 
v. Sanford, the Impeachment of Andrew Jackson, the 
Alabama Arbitration, the Hayes-Tilden Contest, and 
People v. Spies et al. Mr. Hill writes not only in- 
terestingly, but with fairness, good judgment and 
impartiality, and the narrative form which he has 
chosen gives more or less scope to his skill as a 


By Frederic Jesup 
Charles Scribner’s Sons, 


By Frederick Trevor 
and London: Harper & 


novelist. and at the same time popularizes his work 
very materially. 


Manual of Corporate Taxation in New York, for 
State Purposes. By Henry M. Powell. New York: 
Fallon Law Book Co., 1907. 

The publication of this valuable little work was 


, made necessary by the change in the Franchise Tax 
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Law in 1906 and 1907, which made necessary many 
changes in the author’s previous work on “ The Tax- 
ation for Corporations for State and Local Purposes.” 
There has not yet been any judicial interpretation 
of the amended law, and in its absence the author 
has given the practice in the State Comptroller’s 
office, as he understands it, but he has not hesitated 
also, to give his own conclusions, supported by au- 
thorities which he believed to be applicable. The 
work is of undoubted value to corporations and cor- 
poration lawyers. Its treatment of the difficult sub- 


ject of franchise taxation is particularly timely. 


A Treatise on the Law of Naturalization of the 
United States. By Frederick Van Dyne, LL.M. 
Washington: Frederick Van Dyne, 1907. 

This book is intended as a companion volume to 
the author’s work, “Citizenship of the United 
States.” The new naturalization law of the United 
States went into effect on June 29, 1906. This stat- 
ute affects a complete revolution in our system of 
naturalization, giving the Federal government ef- 
fective control of the matter through a central 
bureau in the Department of Commerce and Labor, 
and, as the author says, “throws such safeguards 
around naturalization as will effectually prevent 
frauds if the law is enforced.” Other and still more 
recent legislation has made further modifications of 
importance in our laws’ relation to naturalization. 
These changes have been embodied in the work before 
us, and the learned author has endeavored to show by 
an exhaustive analysis of the new legislation and by 
reference to and discussion of the judicial decisions and 
the opinions and rulings of the executive, and Interna- 
tional Claims Commissions, what the law of naturali- 
zation now is. The work is especially designed to 
meet the needs of judges and clerks of courts having 
jurisdiction in naturalization matters, of United 
States attorneys who appear for the government in 
such proceedings, of diplomatic and consular officers 
and others dealing with questions relating to citizen- 
ship and naturalization. That it will fill a real need 
in this direction there can be no doubt; and it is 
equally certain that few if any persons in the United 
States are better fitted by training, education and 
experience to prepare such a work than Mr. Van 
Dyne. 


Probate Reports Annotated. By William Lawrence 
Clark. Vol. TIX. New York: Baker, Voorhis & 
Co., 1907. 

This is Vol. IX of the well known and valuable 
series known as Probate Reports Annotated. In ad- 
dition to the one hundred and three cases reported 
in full in this volume, there is, under the head of 
“Memoranda of Other Recent Decisions,” a digest of 
about one hundred other cases of importance in 
which the points decided are brought out with suffi- 





cient fullness and detail to show the exact decision 
and in which are full cross-references, to enable the 
practitioner to find the cases on any particular point 
with the least delay and trouble. The addition of 
this feature of Probate Reports Annotated, which is 
to be continued in future volumes, cannot fail to 
make the work still more valuable. There are also 
in this volume about one hundred and thirty-five 
pages of monographic notes which are fairly exhaust- 
ive of the cases on the points covered by them. 


Compiled Statutes of the United States. Supplement 
1907. Compiled by John A. Mallory. St. Paul: 
West Publishing Co., 1907. 

This supplement to the Revised Statutes of the 
United States embraces the statutes of the United 
States of a general and permanent nature enacted 
since March 4, 1901, and in force March 4, 1907. It 
is a work of 1,340 pages, compiled with great care by 
the author with the assistance of the publishers’ edi- 
torial staff and supplemented by a chronological 
table of laws and an adequate index. 

This new work takes the place of the 1905 supple- 
ment, and covers all the United States General Laws 
subsequent to the main compilation; the two works, 
the Compiled Statutes and the 1907 supplement there- 
fore, embrace all the general laws in force at this 
time. The explanatory notes make this book much 
more than a bare compilation of the laws, and we 
believe it will be found a safe guide wherever there 
is need for accurate knowledge of the present condi- 
tion of the Federal statutes. 


Handbook of the Law of Evidence. Second Edition. 
By John J. McKelvey, A. M., LL. B., of the New 
York Bar. St. Paul: West Publishing Co., 1907. 
The author of this, one of the most successful of 

the recent Hornbook series, has found time, in the 

midst of onerous duties, to revise his work on Evi- 
dence and bring it down to date. The first edition 
was published ten years ago, and while, as he stated, 
principles do not change in a decade, it is possible in 
some instances to make a more satisfactory state- 
ment of them. In the new edition not many import- 
ant changes have been made. There have been some 
rearrangements, additions to many of the chapters, 
and a rewriting of several, notably those on Judicial 

Notice, Burden of Proof, Presumptions, Admissions 

and Writings. The author has sought to avoid a 

mere compilation of cases, and while he has exam- 

ined many thousands which have been decided since 
the publication of the first edition, comparatively 
few have been added as citations. In the language 
of the author, “the purpose of the work is now, as it 
was in the former edition, to give a statement of 
principles with illustrations of their application, and 
some discussion of the manner of their development; 
the work will, therefore, serve better one who seeks 
light upon the law of evidence viewed as a science, 
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than one who seeks a precedent for some particular 
ease.” Viewed from this standpoint, the new edition 
of McKelvey on Evidence cannot fail to prove highly 
useful. 


Life and Public Services of William Pitt Fessenden. 
By his son, Francis Fessenden. In two volumes. 
Boston and New York: Houghton, Mifflin & Co., 
1907. 

In the publication of this splendid work on the life 
and public services of Senator Fessenden, a notable 
addition has been made to American biography. 
William Pitt Fessenden was United States senator 
from Maine, 1854-1864, Secretary of the Treasury, 
1864-1865, and United States senator, 1865-1869. 
Some ten years ago, his son, Francis Fessenden, 
Brig. Gen. U. 8. A., retired Major-General U. 8S. V., 
undertook to write his father’s life, and devoted years 
to the assembling of material, obtaining copies of 
important letters, records and documents and writ- 
ing the first draft of the biography. Gen. Fessenden 
completed his arduous task, but died before its pub- 
lication could be arranged for. He bequeathed the 
MS. and data to James D. Fessenden, who revised 
it and secured its publication, without material alter- 
ations except the addition of some general letters, the 
author’s photograph, and certain letters compli- 
mentary to the General which his own modesty for- 
bade him to use. The work of the biographer has 


been done with much skill, good judgment and dis- 


crimination. The life of so able and prominent a 
statesman as Senator Fessenden necessarily involves 
a history of the time in which he lived and labored, 
and it must be remembered that his public career in- 
cluded not only the war period, but ante-bellum days, 
and at least a part of the troublous period of recon- 
struction. Included also, are a number of the more 
notable speeches delivered by Senator Fessenden in 
the United States Senate. While an able, active and 
highly efficient public servant and one of the most con- 
scientious in the history of the republic, Senator 
Fessenden was in no sense a “ popular figure.” In- 
deed, he was modest and retiring, secluding himself 
from the public and the newspaper representatives 
to such an extent that “his personality was compara- 
tively little known, except to those who paid more 
than average attention to matters at Washington.” 
The intimate retailed history of his life and public 
services is a most welcome addition to American 
biography for which the world is indebted to those 
who, as a labor of love, have now given it a per- 
manent place in history. 
70: 

The jurisdiction of equity of a bill by a receiver 
to hold the directors of a bank liable for losses caused 
by their permitting illegal loans and declaring im- 
proper dividends is sustained in Emerson v. Gaither 
(Mr.), 8 L. R. A. (N. 8S.) 738. 








Literary Notes. 


Mr. Winston Churchill has recently allowed him. 
self to be interviewed and has disclosed some interest- 
ing facts regarding his'literary career and his methods 
of work. It appears that although his books have ap- 
peared at intervals of at least two or three years, 
and he has consequently gained a reputation for ex- 
ceptionally careful workmanship, even these intervals 
do not correctly measure the time he may have spent 
on any one book. Thus he confesses that his new 
novel, which he is just now completing, was actually 
in his mind some time before ‘“ Coniston” appeared, 
and consequently before his famous campaign for the 
Governorship of New Hampshire. It will be particu- 
larly interesting, nevertheless, to see whether “ Mr, 
Crewe’s Career” embodies any of the experiences 
which Mr. Churchill must have gained in that cam- 
paign, as a result of which he has become a powerful 
factor in the polities of his State. 


The publication of Vol. V of “The Cambridge 
Modern History ” by the Macmillan Company leaves 
only three volumes still to be published to complete 
this great work. The publication has proceeded in 
accordance with Lord Acton’s original design, the 
volumes appearing in two series, beginning respect- 
ively with I and VII. The first series is now com- 
plete up to Vol. VI, and the second, except for Vols. 
XI and XII. The new volume has for its general 
subject “ The Age of Louis XIV.” 


Owen Wister has joined the ranks of authors who 
are in politics, and has been nominated for city coun- 
cilman on the Reform ticket in Philadelphia. Mr. 
Wister is a personal friend of President Roosevelt, 
and a staunch Republican in national politics, but 
his appearance as a candidate is in direct opposition 
to the Republican “ machine” nominee. His home 
is in one of the strongest “ organization” wards in 
the city, but he has entered on the compaign so 
vigorously that his chances of election are said to be 
excellent. 


A book that bids fair to establish itself as a real 
contribution to literature, is the anonymous “ Con- 
fessio Medici” which has just been published by the 
Maemillans. It is plainly the work of a medical man, 
and is ostensibly addressed to his fellow practi- 
tioners; yet it will doubtless be read as much out- 
side of the profession as within it. In truth, the 
physician who here makes confession is first of all a 
man, who has found time to think and feel and suf- 
fer as well as to practice his profession. Yet the 
tone of the book is the reverse of depressing, and 
in its quiet charm it is not unworthy of a title that 
recalls old Sir Thomas Browne’s famous work. 
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The Living Age of February 15, with its accus- 
tomed readiness to present both sides of any current 
question, whether in the field of politics or that of 
religion, prints two articles on Modernism and the 
Papal Encyclical, one written from the point of view 
of a Catholic “ modernist,”—no less a person than 
the Rev. George Tyrrell—and the other from the 
loyal Catholic point of view. Both articles are re- 
printed from The Hibbert Journal. 


The Living Age, which printed several weeks ago a 
keen attack upon “ The Helpmate” and kindred fic- 
tion by Lady Rob— Cecil, under the title “ The Cant 
of Unconventionality,” now prints, as its leading 
article in its issue for February 8, a _ rejoinder, 
almost equally keen, by Evelyn Underhill. 


In Mary Imlay Taylor’s new novel, “The Reap- 
ing,” an engrossing love story is developed against a 
background of Washington political and social life. 
Miss Taylor gives us vivid glimpses of the inner 
political circles—of the wheels within wheels, and the 
bitter personal rivalries that frequently have an alto- 
gether disproportionate effect upon vital political 
issues. Her hero is caught in the dilemma between 
doing his duty, which will ruin his public life, and 
the pursuit of his love and of his political ambitions, 
which will brand him as a man without honor. “The 
Reaping ” will be published by Little, Brown & Co., 
Boston, February 29. 


In Roman Doubleday’s “The Hemlock Avenue 
Mystery,” just published by Little, Brown & Co., the 
mystery attached to the murder of a prominent 
lawyer, an indictment against another member of 
the bar, based on circumstantial evidence furnish 
the theme of an engrossing story, pronounced one of 
the best detective novels since the famous story, 
“The Leavenworth Case.” The mystery is event- 
ually solved by a local reporter, the principal char- 
acter of the novel. 





: 0: 


The Humorous Side of the Law. 


Governor Hughes told this story at the recent 
meeting of the Bar Association of New York State: 

“I was sitting in my office the other day,” he 
said, “ when a man pushed his way through the line, 
and sitting down beside me, began to berate the au- 
thorities of Auburn Prison. ‘How many times have 
you been there?’ I asked. He replied that he had 
been there twice, for burglary and assisting another 
prisoner to escape. 

“When I got rid of him,” concluded Mr. Hughes, 
“T called in the doorman of the executive office and 
chided him for letting the fellow inside. 











aw. 

PREY “wasn't my fault, Governor,’ replied the at- 

tendant. ‘He looked just like an Assemblyman to 

me and I thought he might have an appointment.’ ” 
The Governor said that was a shocking libel_—The 

“ American Lawyer.” 





:0: 
Among the Late Decisions. 


The constitutional provision against unreasonable 
searches and seizures is held, in State v. Fuller 
(Mont.), 8 L. R. A. (N. S.) 762, not to prevent the 
introduction of evidence of a comparison of foot- 
prints with shoes forcibly taken from one accused of 
crime. 


The instinct of self-preservation is held, in Wright 
v. Boston & M. R. Co. (N. H.), 8 L. R. A. (N. S.) 
832, not to be alone sufficient to establish due care 
on the part of a pedestrian killed while attempting 
to cross a railroad track in front of a moving train. 


One who has been induced by fraud and deceit to 
enter into an executory contract to sell stock is held, 
in MeDonough v. Williams (Ark.), 8 L. R. A. (N.S.) 
452, to have no right, if he performs his contract 
after discovering the fraud, to maintain an action 
for damages therefor. 


The delivery of a check as a gift causa mortis to a 
person other than the donee, but for his use and bene- 
fit, and with instructions to deliver the same to the 
donee, is held, in Varley v. Sims (Minn.), 8 L. R. A. 
(N. 8.) 828, to be a sufficient delivery to pass title, 
although it does not reach the hands of the donee 
until after the donor’s death. 


An attempted conveyance by deed, mortgage, or 
otherwise, of his homestead by a married man, with- 
out his wife’s signature, is held, in Murphy v. Renner 
(Minn.), 8 L. R. A. (N. 8S.) 565, to be void, although 
at the time she may have abandoned him and her 
home and may be living an adulterous life. 


A quit-claim deed by a married woman of her in- 
terests in the homestead is held, in Lott v. Lott 
(Mich.), 8 L. R. A. (N. S.) 748, to be without effect 
under a constitutional provision that alienation of a 
homestead by a married man shall not be valid with- 
out the signature of the wife to the same. 


The right of a merchant to an injunction against 
the maintaining, in front of his place of business, by 
a labor union, of pickets bearing placards which tend 
to intimidate his employees, patrons, and customers, 
with the intent to do so for the purpose of compelling 
him to pay the prices fixed by the union to his union 
employees, is sustained in Goldberg, B. & Co. v. 
Stablemen’s Union (Cal.), 8 L. R. A. (N. S.) 460. 
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A citizen of a municipal corporation is held, in 
Merrimon y. Southern Paving & C. Co. (N. C.), 8 L. 
R. A. (N. 8S.) 574, to have no right, in the absence of 
fraud, to maintain an action to prevent the payment 
of money on an improvement contract which is al- 
leged to have been defectively performed, but which 
was within the contracting power of the municipality, 
until he has first presented the matter to the govern- 
ing body of the municipality. ; 


The issuance, without written application, to a life 
tenant, of a fire insurance policy, without inquiry as 
to the state of title, no representations being made by 
the assured upon that question, and the assured pay- 
ing the premium and accepting the policy without 
notice of a provision in it that it shall be void if the 
interest of the assured is other than unconditional 
and sole ownership,—is held, in Glens Falls Ins. Co. 
v. Michael (Ind.), 8 L. R. A. (N. 8S.) 708, to waive 
such provision. 


That the amounts of insurance on a building and 
its contents are separately stated is held, in Coggins 
v. Aetna’Ins. Co. (N. C.), 8 L. R. A. (N. 8S.) 839, 
not to permit a recovery for loss on the building in 
case of breach of the iron-safe clause as to its con- 
tents, where the premium is entire and the risk on 
the building and contents is identical. 


A right of action for the refusal of a trust com- 
pany to fulfil its agreement to loan money is held, in 
Holt v. United Security L. Ins. & T. Co. (N. J. Err. 
& App.), 11 L. R. A. (N. S.) 100, to arise upon its 
repudiation of the contract, although the money was 
to have been advanced when a certain building, which 
has not been erected, was completed. 


Where one who, without giving notice of his rights, 
loans money on a written assignment of a contract 
for public work, and permits the contractor to retain 
possession of the contract, complete the work, and 
obtain time orders for the amount due, which he sells 
for value to a stranger, it is held, in Washington v. 
Wabash Bridge & I. Works (Mich.), 11 L. R. A. (N. 
S.) 471, that he will be subordinated to the rights of 
the latter. 


A bank which pays out a deposit under garnish- 
ment upon a judgment against another person of the 
same name as the depositor is held, in O’Neil v. New 
England Trust Co. (R. I.), 11 L. R. A. (N. S.) 248, 
to be liable to the depositor for the amount. 


The employment of a bank cashier for a period of 
one year, after appointing him to the office for a 
period to continue at the pleasure of the trustees, is 
held, in Wapello State Sav. Bank v. Colton (Iowa), 
11 L. R. A. (N. 8S.) 493, to be a new appointment, 
and to terminate the liability of the sureties on the 
bond given upon his first appointment. 








A broker who was privy to wagering contracts for 
tictitious or option futures, and brought the partig 
together for the very purpose of entering into suc) | 
illegal agreements, is held, in Anderson v. Holbroo 
(Ga.), 11 L. R. A. (N. S.) 575, to have no right t) | 
reeover for advances made by him on account of his | 
principal in forwarding such illegal contracts. 


That street car conductors are not bound, as mat | 
ter of law, to ascertain that a passenger who has sig 
naled a desire to leave the car is safely off befor 
starting the car, if they use the highest care with” 
reference to the matter consistent with the transac — 
tion of the business, is declared in Millmore j, | 
Boston Elev. R. Co. (Mass.), 11 L. R. A. (N. 8S.) 140 

The right of a railroad company to adopt rule | 
requiring interstate colored passengers to occupy | 
coaches set apart exclusively for the use of colored © 
persons while within the limits of a particular Stat: | 
is sustained in Chiles v. Chesapeake & O. R. (> 





(Ky.), 11 L. R. A. (N. 8S.) 268. 

The right of a railroad company to contract for | 
exemption from liability for negligent injuries ti / 
conductors in charge of the sleeping cars of other cor 
porations attached to its trains is sustained in Den- 
ver & R. G. R. Co. v. Whan (Colo.), 11 L. R. A. (N 
S.) 432. 


The right of a railroad company, in contracting 
for the moving of a circus train over its road, tv 
stipulate for freedom from liability for injury to 
person or property carried under the contract, m 
matter how caused, is sustained in Clough v. Grani 
Trunk Western R. Co. (C. C. A., 6th C.), 11 L. RA 
(N. S.) 446. 


The power of the Legislature to restrict the exaec 
tion of sums in connection with a loan of money, for 
commissions, examinations, and renewals, and to im 
pose imprisonment for a violation of such _ restric: 
tions, is sustained in State ex rel. Ornstein v. Cary 
(Wis.), 11 L. R. A. (N. 8.) 174. 


A judge is held, in Lamberson v. Superior Court 
(Cal.), 11 L. R. A. (N. S.) 619, not to be disquali: 
fied from sitting in a proceeding to punish a contempt 
consisting of imputation of his motives and attacks 
upon his integrity. 


The placing in writing, after marriage, of an agree 
ment by which each party relinquishes all right in 
the other’s property in accordance with an ante 
nuptial parol contract which is invalid under the 
statute of frauds, is held, in Frazer v. Andrews 


(Iowa), 11 L. R. A. (N. S.) 593, not to validate the 
latter, unless it recites that it is executed to furnish 
evidence of the previous one, and to be ineffectual 
where the statute forbids contracts between husbani 
and wife relating to their property rights. 
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